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I INTRODUCTION. The following are general considerations to keep in mind when
determining how to best work with parents so as to assure that each child’s needs are met.

A. Parents want to trust school staff. As a general rule, most parents want to avoid
conflict. They often contact an attorney/advocate as a last resort. Most parents really want to believe
that district staff are the “experts” when it comes to educating their child.

B. Parents may not know how to ask for what they really want. They also are not
always fully aware of their legal entitlements, which can be more expansive than they (or district
staff) realize. Issues about the appropriateness of their child’s IEP may be couched in terms of
whether the student’s IEP is being implemented. It may also be couched in terms of a challenge to
the staff person’s qualifications.

C. Parents want the district to see their child as an individual with unique needs.
They also want the district to understand that their child can learn and that their child has potential
to perform well.

D. In discipline/behavior issues, most parents are willing to believe that their child
is not “blameless”. However, they want the district to consider the possibility that all district
staff may not be giving their child the “benefit of the doubt”, or worse, that some staff (or other
students) may be targeting the child.

E. Parents want district staff to remember that issues involving their child’s
education are private matters. They do not want staff who have “no reason to know” discussing
their child’s program with others, who also have no legitimate basis for discussing the child’s

situation. Ditto, regarding any mental health treatment or prescriptive medicine provided to the
child.
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F. Parents (like district staff) want to be treated respectfully. They do not want to
be spoken to in a condescending tone and they want their recommendations to be carefully
considered. Other things to be avoided include adults acting rudely, whispering excessively, or
engaging in juvenile behavior such as rolling one’s eyes in relation to suggestions for other goals or
additional services.

G. Parents want to make sure that their children do not “suffer” because they have
advocated for their child or secured the services of an attorney or advocate. This includes
teachers making inappropriate comments in front of their children, like discussing a request for a due
process hearing in front of the child or saying that a child is receiving some type of undeserved
benefit as a result of a “pushy” parent.

H. Parents want their child to be treated as a legitimate member of the student
population. Whenever possible, the student should be encouraged to attend extra-curricular
activities and, if appropriate, monitored in a normalizing manner, rather than left alone to sit in a
corner and watch others or be overly shadowed by an aide. They do not want their children excluded
from activities such as field trips, class photos, clubs, or other after school events.

L Parents want to be informed of their child’s progress. And, they want to know
what their child is working on (in tangible terms) while in school. Most want to help their
child learn—including in the area of developing socialization and adaptive behavior skills; and
would welcome suggestions regarding how to work with the school to accomplish this task.
This is especially true when a child does not have the skills to communicate effectively and/or when
a child is very young.

I1. WHAT LAWS APPLY?

A. Individuals with Disabilities Education Act (IDEA), 20 U.S.C.1400, et seq., and
state statutes/rules implementing IDEA.

B. Section 504 of the Rehabilitation Act of 1973,29 U.S.C. 794. 34 C.F.R. 104.1 et.
seq., and Title II of the American's with Disabilities Act, 42 U.S.C. 12131 et seq., and, any state
statute prohibiting discrimination. § 504 and the ADA authorize certain types of remedies, such as
damages, which may be more readily available than the remedies generally available under IDEA.

The eligibility requirements contained in IDEA, § 504and/or Title Il of the ADA are distinct.
However, the differences in what is required by these laws are not as different as many educators

believe. Further, as a general rule, while IDEA does not allow a parent to recover damages, 504
does.

III.  WORKING WITH PARENTS TO DETERMINE WHETHER THEIR CHILD IS
ELIGIBLE FOR SERVICES UNDER IDEA.

A. Understand the breadth of Child Find.
1. The Federal Regulations implementing IDEA define "a child with a
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disability" as a student who is properly evaluated in accordance with the regulations and who is
found to have a disability which results in the need for special education and related services. 34
C.F.R. § 300.8. The Regulations include several categories of disabilities, each which specifically
define the criteria a student must meet in order to be deemed eligible for services under that
particular category. It is possible for a student to have a disability and not be entitled to special
education services.

2. Child Find and Eligibility. IDEA requires each district to identify and
evaluate all students with disabilities regardless of the severity of their disabilities, including
students who are advancing from grade to grade, and those who are homeless. This duty, which is
commonly called “Child Find”, applies regardless of whether the student has ever attended a public
school. Letter to Breecher, 18 IDELR 216 (OSEP 1991); 20 U.S.C. 1412(a); 34 CFR 300.111. The
fact that the State took 4 months to evaluate a student and find her eligible under IDEA required it
to pay tuition reimbursement. Anello v. Indian River School District, 52 IDELR 11 (D.C. DL 2009.)

B. What Parents Want Concerning the Child Find and Eligibility Process.

1. Be religious about teaching ALL district staff (including principals and
regular education staff) about the district’s Child Find obligations. Teach staff that no “magic
words” are needed to impose a duty to evaluate a student. Additionally, a parent’s request for
help may take many forms and that the threshold for “suspicion” is low. When in doubt,
evaluate. Parents depend on a district to determine whether their child is eligible for services
under IDEA and they often lack information about the referral process.

Dept. of Educ. of Hawaii v. Cari, 158 F. Supp. 2d 1190, 35 IDELR 90 (D. HI. 2001).
A district is on notice that a child may have a disability if the child’s behavior or
performance demonstrates a suspicion of the need for service. “The Child Find
provision applies to, among others, students who are suspected of being a child with
a disability. . . and in need of special education, even though they are advancing from
grade to grade....[T]he threshold for “suspicion” is relatively low, and the
inquiry (is) not whether or not she actually qualified for services, but rather,
whether she should be referred for an evaluation.”

Inquiry to Barnett, 18 IDELR 1235 (OSEP 1991). A district has an affirmative
obligation to evaluate a student once it knows or suspects that a child may have a
disability under IDEA.

See, Department of Educ. v. M.F. by R. F. and W. F., 112 LRP 107 (D. HI 2011).
A district violated IDEA by failing to develop an IEP for a student who enrolled
in private school. The child had withdrawn from school to enroll in the private
school.

Robertson County School System v. King, 24 IDELR 1036 (6™ Cir. 1996). A parent
who is a “neophyte” to special education cannot be expected to appear and say ‘My
child is eligible for special education services under IDEA and I am here to refer my
child for an individual assessment.” A request for a special education evaluation
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and services is implied when a parent informs a district that the child may have
special needs. Since the district failed to evaluate a student with disabilities within
its jurisdiction, it was responsible for private school tuition reimbursement.

Hicks v. Purchase Line School District, 251 F. Supp. 2d. 1250, 39 IDELR 92 (W.D.
PA 2003). A parent does not have a duty to identify, locate or evaluate the student
pursuant to IDEA. This obligation falls squarely upon the district. The Court of
Appeals has clearly held that “[a] child’s entitlement to special education should
not depend upon the vigilance of parents (who may not be sufficiently
sophisticated to comprehend the problem).”

2. Parents want a district to avoid assuming that the student’s difficulties are due
to the student’s lack of effort or because they, as parents, lack good parenting skills. Additionally,
don’t assume (without confirming via current standardized academic assessments) that a
student’s poor academic performance is due to a lack of motivation.

3. Prior to formally assessing a student’s eligibility under IDEA, avoid opining
whether the child has a disability. Do not tell a parent who expresses concern about their child’s
progress (academic or social/behavioral) that they should avoid referring their children for special
education services because the parent does not want the child “labeled” or because the child does
not present as a special education student.

4. Teach staff that “special education” encompasses more than reading, writing
and math and that a student does not have to perform poorly in the area of academics to be
eligible for services. Make sure that the district’s screening and pre-referral processes reflect this
practice and that such is communicated to parents. Said another way, special education is not
limited to areas which are graded.

Mr. I v. Maine Sch. Admin. Dist. #55,2007 WL 641988 (1* Cir. 2007). Whether a
student is eligible for services under IDEA is dependent upon whether the student’s
condition has an adverse effect on educational performance. No significant adverse
effect is required. The case involved a student with autism.

MM. and LF. ex rel L.F. v. New York City Department of Education, 63 IDELR 56
(S.D. N.Y. 2014.) When a child’s anxiety/depression adversely effectively
renders them unable to attend school regularly, the conditions have an adverse
impact and the child should be evaluated.

S. Avoid automatically concluding that a student is likely not eligible for
services because the student’s poor performance is due to attendance or behavior problems.
Do not assume that these issues exist because the student is unmotivated or because of poor
parenting.

Scruggs v. Meridian Bd. of Educ., 48 IDELR 158 (D. Conn. 2007). A district
violated IDEA when it failed to refer a student for special education services, due to
the student’s difficulty with behavior and attendance. Parents could proceed with
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their claim for damages under 42 USC § 1983, as the child committed suicide after
a series of bullying incidents.

District was responsible for evaluating students who are chronically absent.
West Lion, 48 IDELR 232 (SEA IA 2007).

Child’s frequent absences triggered LEA’s duty to investigate needs for service.
Great Falls Public School District, 48 IDELR 200 (OCR 2006).

Wiesenberg v. Board of Education of Salt Lake City, School District,181 F. Supp. 2d
1307 (D.C. Utah 2002). Denying a motion to dismiss, the court found that a district
should have suspected a student had a disability based on the student’s previous
educational records and communications between district staff. Here the student had
previously been in special education and had behavior problems.

Newman-Crows v. Landing Unified School District 6, ECLPR 24 (SEA CA 2008).
District should have evaluated a five year old when a parent noted on the
kindergarten enrollment form that the child had cerebral palsy, toileting
difficulties and was susceptible to respiratory infections. No academic difficulties
were noted.

Other factors which may give rise to the existence of a disability include
difficulty with making friends, a history of receiving counseling, a psychiatric
hospitalization, or a medical diagnosis. Consider having a procedure in effect
which screens children who display these characteristics.

6. Is the child on a Section 504 plan? If so, be sure to continue to monitor
the child’s IDEA eligibility.

Peacockv. Little Rock School District, 46 IDELR 284 (E.D. Ark. 2006). In granting
attorney’s fees to the father as the prevailing party, the court adopted language from
the hearing officer’s final order which characterized the district as attempting to
“circumvent the IDEA due process requirements by not identifying the child as
eligible for special education services.” The child’s psychological evaluation and
diagnosis, history of failing grades, history of attendance problems and history of
disciplinary actions, (the school itself described the child as having a disability
when it provided him with services under Section 504), should have clarified the
student’s eligibility.

7. Teach staff that the fact that a parent “goes along” with a district’s
alternative strategies does not excuse it from its Child Find obligations. Scott v. District of
Columbia, 45 IDELR (D. D.C. 2006). While it is permissible to attempt pre-intervention
strategies —do so only for a reasonable time. Likewise, a district cannot avoid complying with
Child Find based on the fact that the student has had success with modifications. Those
modifications may well be the “special education” for which the student is eligible.
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Memorandum to: State Directors of Special Ed., 56 IDELR 50 (OSEP 2011). The
use of RTI does not diminish a district’s obligation to obtain parental consent and
evaluate a child in a timely manner. IDEA’s Child Find provisions applies regardless

of whether the district intends to use, or is utilizing, RTI strategies. See also Austin
Independent School District, 110 LRP 49317 (SEA TX 2010).

D.G. by Next Friend B.G., Plaintiff, v. Flower Bluff Independent School District, 56
IDELR (S.D. TX. 2011.) District violated Child Find when it took more than a
year to evaluate a high school student with ADHD and serious behavior
problems. The district had insisted that the Section 504 accommodations, which
had already been proven inadequate, shielded it from liability. The district had
placed the child in an alternative school for 100 days due to his behavior problems.

N.G. v. The District of Columbia, 50 IDELR 7 (D. D.C. 2008).
The fact that child has success in school with accommodations does not defeat
the parent’s Child Find claim.

Marshall School District, 50 IDELR 88 (SEA WI12008). District should disregard
the effect of any current services when determining a child’s needs for
specialized instruction.

IV. EVALUATIONS AND REEVALUATIONS

A. IDEA Requires That Evaluations Be Timely and Comprehensive. An
"evaluation" is defined as procedures which are used to determine whether a student has a disability
and, if so, the nature and extent of the student’s need for special education and related services. 34
CFR 300.15; 300.301, ef seq.

B. A student who is eligible for IDEA services must be reevaluated at least once every
three years, or more often if conditions warrant. 42 U.S.C. 1414(a)(2). Avoid considering the need
for triennial evaluations solely to determine eligibility.

C. Periodic reevaluations can determine progress, or lack thereof; and they may
be necessary if a child fails to make the expected progress.

Flowers v. Martinez Unified School Dist., 19 IDELR 898 (N.D. CA 1993). District
violated IDEA when it failed to diagnosis a student’s dyslexia and then failed to
consider an independent educational evaluation when it revised the student’s IEP.

D.B. v. Bedford County School Board, 54 IDELR 190 (W.D. VA 2010). District
failed to comprehensively evaluate child with a medical diagnosis of ADHD. The
child was found eligible under IDEA, under the category of OHI. When the child
failed to progress, the district failed to consider whether the child was a LD student,
even though the evidence strongly suggested that the student had this impairment.
The student had the same goal in the area of reading and made no progress year after
year.
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D.B. v. Bedford County School Board, 55 IDELR 42 (W.D. VA 2010). Court

rejected district’s motion to stay, reported ruling at 54 IDELR 190, finding that the
district improperly evaluated a student with ADHD. The fact that a student could
not show that there existed a severe discrepancy between ability and
achievement did not mean that the student does not have a SLD. State law
would have permitted the finding of disability based on other criteria.

D. Evaluations must be administered and interpreted in accordance with the
manuals.
E. Don’t expect a parent to secure the evaluation — and this includes medical

evaluations. The definition of related services clarifies that a district is responsible for a medical

evaluation to determine the existence of a disability and the need for a special education program.
34 CFR 300.34(a).

F. Parents are entitled to have the district consider their outside evaluations and
opinions of a treating professional considered seriously. Consider meeting with the student’s
treating professional, at district expense. Also consider supplying the professional with any
eligibility criteria. The goal here is to be open and secure as much information as possible.

G. Parents want a district to act quickly. Remember that even a few days/weeks for
a child in a difficult situation can be very hard on a child as well as the parent. While IDEA does
not have a time line for seeking parental consent for initial evaluation, districts must “act in a timely
manner” to comply with their Child Find evaluation duty. Letter to Anonymous, 50 IDELR 258
(OSEP 2008).

H. If the parties continue to dispute whether a student is eligible for services under
IDEA, consider securing an independent educational evaluation, preferably by someone who
is mutually agreeable.

Seth B. by Donald and Cheryl B. v. Orleans Parish School Board, 116 LRP 1452 (5"
Cir. 2016). Parents had the opportunity to receive reimbursement for an IEP if they
were “substantially compliant” with the district’s criteria. The case remanded the
matter to the district court to make this determination. Although a district typically
must request a due process hearing to challenge a parent’s right to an IEP, here the
district had “an out” enabling it to “demonstrates in a hearing” that the IEP obtained

by the parent did not meet agency criteria. The case also vacated a previous ruling
at 64 IDELR 301.

L Children with learning disabilities.
Letter to Hugo, 113 LRP 47186 (OSEP 2013). OSEP faulted Maine for appearing
to require the use of significant discrepancy when determining whether a child

was eligible under the category of “specific learning disability”, as a violation of
IDEA’s requirement that eligibility not be based on a single measurement.
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V. M., on behalf of B. M. v. Sparta Township Board of Education, 63 IDELR 184
(D.C. N.J. 2014). The district used a severe discrepancy model to determine the
existence of a specific learning disability, but it failed to consider other evaluative
data after its calculation showed less than the significant discrepancy. The district
was suppose to do more than gather a wide array of data; it was suppose to
actually use the data in their decision making. “District’s are supposed to
gather a wide array of data and actually use such data in their decision making”
(emphasis in the original). This decision reversed a case at 112 LRP 1398.

Letter to Kelly Unnerstall, 116 LRP 21355 (OSEP 2016). Although a parent
cannot determine which assessments the district must utilize to determine a
child’s needs for special education services, there may be some conditions, such
as dyslexia, where a particular type of assessment is needed.

V. PARENTS WANT THEIR CHILD TO BE PROVIDED WITH AN EDUCATIONAL
PROGRAM WHICH AFFORDS THE CHILD REASONABLE PROGRESS.

A. Have a clear understanding of what the law requires in terms of “progress.” The
cases discussed below may help understand how some courts have interpreted the term “free
appropriate public education.”

B. Determining whether a student has received a FAPE— Progress.

1. More than anything, parents want evidence that their child has made
measurable progress. That progress should be more than de minimus. If a child is not
progressing, parents want to understand why.

2. Be honest about whether a student has progressed and have the data to back
up staff opinions on this issue. Avoid relying on generalized, overly subjective and/or self
serving statements. Avoid over relying on grades; but remember that failing grades may
demonstrate the absence of a FAPE. Most parents will “forgive” a lack of progress, provided that
the district does not continue to rely on educational strategies which have already failed.

3. If a dispute exists about whether a student has progressed and/or the
program is appropriate, ask staff to chart the student’s previous IEPs and evaluation scores.
Are the goals repeated? Is the student currently working on a goal mastered in earlier years? Are
the current goals less rigorous? Do the student’s standardized scores on assessments demonstrate
progress or regression? An objective measurement of progress may prove invaluable. However,
if the student is not progressing, the sooner district staff realize this fact, the better.

C. Grades — While grades are important, parents know that a grade is not
necessarily an accurate measure of progress.

Good grades do not excuse an IEP’s failure to address child’s needs. D.S. and

A.S. ex rel. D.S. v. Bayonne Board of Education, 110 LRP 23793 (3d. Cir. 2010).
The fact that a student with cognitive disabilities ended his 9" grade year with
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a 92 average, did not establish that he had received a FAPE. The student’s IEP
lacked specific remedial services and he scored well below his grade level on
achievement tests. Relying on Rowley, the Court said that “our reading of Rowley
leads us to believe that when.... high grades are achieved in classes with only special
education students set apart from the regular classes of a public school system, the
grades are of less significance than grades obtained in regular classrooms.”

Independent School District No. 701 v. J.T., 45 IDELR (D.C. Minn. 2006). A
student’s “minimal increase” in his English score from 64 to 67% did not constitute
academic progress.

T.W. by McCulla, 43 IDELR 187 (10™ Cir. 1995). Even though a student with a
learning disability was passing from year to year, such did not constitute a
FAPE.

Adams by Adams v. Hansen, 632 F. Supp. 858 (N.D. CA 1985). A District denied
a child with dyslexia a FAPE, when the student failed kindergarten and third grade.
In a twenty-month period, the student only progressed four months in reading
and eight months in math.

D. Continuing to offer a program/services, when the program/services have a
history of failing to help the child progress.

Draper v. Atlanta Ind. Sch. System, 49 IDELR 211 (11" Cir. 2008). A district’s

insistence on using a particular reading program which had not resulted in even
a minimal educational benefit for three years, did not satisfy the requirements
of IDEA. The court held that an appropriate education allows a student to make
“measurable and adequate gains in the classroom.” See also J.S.K. 941 F.2d 1573.

Further, the district’s IEPs were not based on evaluations which were
approximately four years old. District also violated IDEA by placing a student in
aregular class, which was far above his actual ability, without adequate intervention.

The student’s goals and objectives were repeated on several IEPs, demonstrating lack
of mastery of the skills. The Court ordered the district to pay for the student’s private
placement.

S. D. ex rel. HV. v. Portland Pub. Schs., 114 LRP 41192 (D.C. Maine 2014). A
district denied a child a FAPE when it failed to evaluate a child’s reading, which
had significantly declined during the first few months of school. There also was
a significant difference between the IEP’s description of the student’s abilities,
which had the student working at a 7" grade level, and the student’s actual
reading level - which was at the 2" grade reading. Rather than evaluate the bases
for the student’s reading difficulties, the district simply modified the reading
instruction.

LS. by Sepiol v. School Town of Munster, 64 IDELR 40 (N.D. Ind. 2014). A child
with dyslexia was not making educational progress while utilizing the reading
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methodology used by the district. However, the district failed to utilize a different
type of reading program. In this case, the district used a program called “Read
180”; and that program did not adequately address the student’s deficits in decoding
and encoding. The district was ordered to use an Orton Gillingham reading program.

Straube v. Florida Union Free School District, 801 F. Supp. 1164 (S.D.N.Y. 1992).
A District denied a FAPE to a student by implementing an IEP similar to those
in previous years, when the child continued to read significantly below his grade
level.

E. Problems with repeating goals. Parents are not fond of IEPs which repeat goals or
contain goals which require less of student than do previous IEP goals.

Winwood Board of Education v. K.H.G., 49 IDELR 63 (3d Cir. 2007). Student with
an above-average [Q made negligible progress in reading, given that he was still one
to two years behind his class. Further, since his IEP goals were lowered in
subsequent IEPs, it appears as if he regressed. The district’s program did not
convey “meaningful benefit.” The above-average IQ demonstrated that he should
have performed at least average in the area of reading.

F. Does the IEP adequately address the child’s academic and functional needs; or
is it too narrowly written? Make sure that district staff are not defining “education” too
narrowly.

Northv. District of Columbia Board of Education,471 F. Supp. 136,551 IDELR 157
(D.D.C. 1979). Although it may be possible in some situations to determine
whether a student's social, medical, and educational problems may be severable,
the school district has a higher duty to provide "treatment" when "all of the
student's needs are so intimately intertwined that realistically it is not possible
for the court to perform the Solomon-like task of separating them." See also,
Timothy W. v. Rochester School District, 875 F.2d. 954, 441 IDELR 393 (1st Cir.
1989); Max M. v. Thompson, 556 IDELR 227 (N.D. Ill., 1984); 558 IDELR 108
(N.D. IlL., 1986); Doe v. Anrig, 558 IDELR 278 (D. Mass. 1989); Chris D. v.
Montgomery Bd. of Ed., 16 IDELR 1183 (M.D. Ala., 1990); Brown v. Wilson Co.
School Bd., 16 IDELR 718 (M. D. Tenn., 1990); Taylor v. Honig, 16 IDELR 1138
(9th Cir. 1990); Kruelle v. New Castle Co. School Dist., 552 IDELR 350 (3d Cir.
1981).

Board of Education of Massapequa School District, 40 IDELR 89 (SEANY 2007).
District had an obligation to provide special education services to a student with
depression and anxiety despite the fact that she received straight A’s. Student
was unable to attend school due to fears of bullying.

Forest Grove Sch. Dist. v. Student, 114 LRP 26109 (D.C. Ore. 2014.) The district
discontinued a student’s “self management curriculum”, even though the student
continued to exhibit “clinically significant” anxiety.
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Kirby v. Cabell County Bd. of Educ., 46 IDELR 156 (S.D. W.Va. 2006). The
definition of “education” embraces more than academic subjects. A student has
not been provided with a FAPE simply because he or she has received passing
grades or has shown minimal improvement on standardized tests.

Klein Indep. Sch. Dist. v. Hovem, 110 LRP 54905 (S.D. TX 2010). Failure to
address writing deficits meant that the District denied a child a FAPE. Also,
while the student didn’t need a residential placement, the District was ordered to pay
for the educational expenses associated with that education aspect of the placement.

D.H. v. Manheim Township School Dist., 45 IDELR 38 (E.D. PA 2005) (A
district’s failure to include goals in a certain area equated to a denial of FAPE).

G. Was the IEP actually implemented?

S.T. v. Howard County Public School System, 66 IDELR 270 (4" Cir. 2016). Here,
the district offered a placement in a child’s IEP which required a 46 week program.
The district offered a placement in a public school placement that lasted only 36
weeks. Parent filed a due process complaint after which they learned that the district
would provide “bridge services” to make up the difference. Here, the district failed
to disclose sufficient information which might have influenced the parent’s
acceptance of a proposed placement. Further, in the 2™ Circuit, districts may not
permit the introduction of retrospective testimony which indicates evidence
undocumented services a student would have received. See R.E. v. New York City
Department of Education, 59 IDELR 241 (2d Cir. 2012).

Oskowis v. Sedona-Oak Creek Unified School District #9, 67 IDELR 150 (D. AZ
2016). A district failed to provide a FAPE when it failed to properly implement 4 of
the 11 goals on a student’s IEP. One of the problems was that the district failed to
advance to subsequent short-term objectives, after the student met the
prerequisite objectives. The district also waited too long to implement a fourth
goal. As a result, the district was ordered to provide 200 hours of compensatory
education services and 12 hours of OT services.

S. B. exrel. N. J. B. v. Murfreesboro City Schools, 67 IDELR 117 (M.D. TN
2016). A district failed to provide a FAPE when it failed to assure that a
substitute teacher had the expertise needed to implement the student’s IEP. The
IEP required that the student receive a full time special education behavior
management teacher. However, the student’s teacher was on maternity leave.

Sumter County School District 17 v. Hefferman ex rel. T.H., 111 LRP 30393 (4™ Cir.
2011.) Although a child made some gains, such did not demonstrate that the child
received a more than trivial educational benefit. Further, the district’s failure to
implement the student’s IEP amounted to a material failure. The district provided
the student with 7.5 to 10 hours of ABA therapy each week, as opposed to the
15 hours stated in his IEP.
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J.T. by Harvell v. Missouri State Board of Education, 51 IDELR 270 (E.D. MO
2009). Allegations that the District failed to implement a student’s IEP allowed
parent to pursue a request for AV surveillance.

H. What is the district doing to remediate the student’s disability? Is the district
using a specific methodology or combination of methodologies which are supported
scientifically? Also, avoid an over-reliance on accommodations.

R.B. ex rel. D.B., M.L.B., v. New York City Department of Education, 114 LRP
47226 (2d Cir.2014). This is a decision affirming a case reported at 62 IDELR 55.
A district’s failure to identify a specific methodology will amount to a denial of
FAPE when the child requires a particular methodology.

The Board of Education of the County of Kanawha v. Michael M., 95 F. Supp.2d 600
(S.D. W. Va. 2000). District had failed to demonstrate, either through the
literature or expert testimony, that the student with autism had made
reasonable progress. It also failed to demonstrate its “methodology” was generally
accepted in the educational community.

J.L. and M.L. ex rel. K.L. v. Mercer Island School District, 46 IDELR 273 (W.D.
Wash. 2006), rev. on other grounds. Accommodations without remediation do not
increase a student’s skill level and, thus, do not provide a FAPE.

T.H. v. Bd. of Educ. of Palatine Community Consolidated School District 15, 55
F.Supp.2d 830 (N.D. I1l. 1999). Student denied FAPE where District was unable
to describe what its proposed methodology was for a five-year old with autism.

Johnson v. Lancaster-Lebanon Intermediate Unit 13, 757 F. Supp. 606 (E.D. Pa.
1991). “A child who is regressing and whose regression can be reversed by
reasonable means is not receiving sufficient benefit under the Act....” Without the
services provided by the parents, the student made two months progress in a year.
The court credited the parents’ witness over the district’s staff, who essentially
just defended themselves.

I Be religious about strictly complying with IDEA’s requirements regarding
IEP’s. Are the goals measurable? Are the present levels of performance connected to the goals?
Is there an actual statement of the services which will be provided to the student by district staff?

E.H. exrel. M. K. v. New York City Department of Education, 67 IDELR 61 (S.D.
NY 2016). District denied FAPE to a student when it developed goals which
were based on old data contained in the student’s progress reports. The data
appeared to be a few years old and the child had already accomplished several of the
goals. Further, the district used a methodology which would make completion of the
goals difficult.

Jefferson County Bd. of Educ. v. Lolita S., 2014 U.S. App. LEXIS 17548 (11th Cir.
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2014) (UNPUBLISHED). See also Jefferson County Bd. of Educ. v. Lolita S., 977
F. Supp. 2d 1091 (N.D. Ala. 2013). Although the court found in favor of the
district regarding some issues, the court found that the district’s reliance on
state standards, which had not been individualized to meet the student’s needs,
denied him a FAPE. Here, a student read at an early elementary level, yet his IEP
included a reading goal at the ninth grade level. The court found that, given the goal,
the district should have offered the student a reading program to bridge the gap
between the student’s present level of performance and the goal. The court also
determined that the district failed to adequately evaluate the student’s transition
needs.

Cleveland Heights v. Boss, 144 F.3d 391 (6" Cir. 1998). The District’s IEP did not
provide appropriate objective criteria for measuring Sommer's progress; and,
thus, violated IDEA. Such constituted more than a technical violation. Case also
deals with predetermination.

S.H. by A.H. and E.H., v. The Plano Independent School District, 54 IDELR 114
(E.D. TX 2010). The District failed to have an appropriately constituted IEP
team, which resulted in an inappropriate placement. Here the team failed to
include a regular education teacher, as well as a representative from a private
program which had been the student’s most recent educational placement.
Accordingly, the District failed to offer an appropriate placement and thus, was liable
for tuition reimbursement. The Court noted that at the discretion of the parent of
agency, other individuals who have knowledge or special expertise regarding the
child must be included. 34 CFR 300.321 (a)(6).

Kirby v. Cabell County Bd. of Educ., 46 IDELR 156 (S.D. W. Va. 2006). The court
criticized the district’s decision to provide assistive technology to deal with Robert’s
difficulties with written expression and math, rather than remediation in these areas.
The student’s IEP was also inadequate because it failed to state the child’s
present level of academic and functional performance. Such deficiency “goes
to the heart of the IEP.” “Without a clear identification of Robert’s present
levels, the IEP cannot set measurable goals, evaluate the child’s progress and
determine which educational and related services are needed.” The court’s
finding was bolstered by the fact that Robert’s performance on objective tests had
revealed little progress, although he had advanced “through grades well beyond his
level of mastery and basic skills.”

Independent School District No. 701 v. J.T., 45 IDELR (D.C. Minn. 2006). The
student’s goals were too vague.

J. Consider the following—
AREA - Handwriting

PLP - Student uses upper and lower case letters appropriately. He does,
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however, have some trouble with writing legibly and he has trouble spelling
and using correct punctuation.

Goal — Student will write complete sentences using sizing, spacing and
punctuation with 80% accuracy.

Service — OT services or consultation for one hour one time per grading
period and opportunities to practice skills with special education staff.

Potential Problems — Are we focusing on the substantive task of writing
sentences? Can he currently write complete sentences? What does “trouble”
mean? How will OT services assist with spelling or punctuation? Why isn’t
spelling addressed directly, since it is a deficit? What percentage of time
does he currently write complete sentences using sizing, spacing and
punctuation?

AREA - Social Studies

PLP — Student can state you where she lives (city and state). She can listen
to books about history and can give you the history details about stories
which have been read to her.

Goal — Student will be able to name the president of the United States and
identify two rights given to Americans.

Potential Problems — Does the student already know the name of the
President? Since she can restate history details when something is read to the
student, it is possible that the student will be able to learn the name of the
President easily, meaning that the goal may not be sufficiently aggressive?
Why is it important that the student identify two rights of citizenship? Does
it matter which rights she is taught? What is the purpose of this goal?

AREA — Science

PLP — Student does not respond consistently to sounds, nor does she produce
sounds, due to her cognitive deficits.

Goal —The student will participate in classroom activities concerning features
of the earth, including water, faults, beaches, and ice caps.

Potential Problems — What does this mean? How is it measured? What is the
student’s current ability to “participate”? Why is this goal important?

K. Does the program focus on behavior management at the expense of assuring
academic progress?
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Dept. of Educ., State of Hawaii v. L.K., 36 IDELR 36 (D.C. HI 2006). The
Department of Education denied a seventh grade student a FAPE, who had both
a learning disability, as well as a behavior disorder, when it offered an IEP which
addressed only the student’s behavioral deficits. Accordingly, the court awarded
tuition reimbursement.

Chris C. v. Montgomery County Board of Education, 757 F. Supp. 922 (M.D. Ala.
1990). A child had not received a FAPE because the student achieved little
academically and he continued to exhibit severely disruptive behavior.

Independent School District No. 701 v. J.T.,45 IDELR (D.C. Minn. 2006). A district
denied a student a FAPE where it was unable to show that the student had made
academic progress. The court found that the district failed to provide a program
which was reasonably designed to enable the student to progress both
behaviorally and academically.

Cranston Sch. Dist. v. Q.D., 51 IDELR 41, (D.C. R.I. 2008). District denied a
FAPE where the child’s progress was limited to progress in the social/emotional
area. There was no academic progress and the standardized testing scores
demonstrated such.

L. Parents don’t want to be told “we don’t have ” or “we don’t do
” or “we know your child needs , but there is not enough money in our budget”.
M. Determinations regarding a student’s least restrictive environment are not

controlled by the standard articulated in Rowley. Teach staff to perform the analysis require
by IDEA and the applicable case law. Do not communicate to parents that the choice is either full
inclusion, with essentially no support, or amore specialized placement with services. Inclusion does
not equate to a child sitting by herself in the back of a class with an aide and/or working on
completely different materials. Invest in training staff how to modify tasks in an age
appropriate functional manner.

N. Students with disabilities are entitled to an equal number of hours of instruction
as compared to students without disabilities, unless the disability results in the need for a
reduced number of hours. Such, however, must be stated on the student’s IEP. This includes
programs in alternative settings and students who ride “special education” busses.

Student with a Disability, 49 IDELR 147 (SEA IN 2008). District denied FAPE to
a child by providing transportation which cut into instructional time.

0. The district is liable for what it actually offered via an IEP, not what it would
have offered.

Blount County Bd. Of Educ v. Bowens, 762 F. 3d 1242 (11" Cir. 2014). A court
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looked at what was actually offered in a student’s IEP and awarded tuition
reimbursement for a child with autism.

Reyes, ex. rel. R.P.v. New York City Dep’t of Educ., 114 LRP 32719 (2d Cir. 2014).
A district had to defend its provision of a program based on what was written
in the child’s IEP, not on what it might have included in the IEP.

R.B. and H.Z. ex rel. C.Z. v. New York City Department of Education, 110 LRP
28652 (S.D.N.Y. 2010). Although a parent failed to provide 10 days written notice
to a District when it rejected the District’s proposed placement in favor of a private
school placement, the District was still liable for the private placement because
the District failed to make any placement offer.

P. Pre-School

1. A district’s child find obligations regarding pre-school students are
identical to what is required for older students. Newman-Crows v. Landing Unified Sch. Dist.,
6 ECLPR 24 (SEA CA 2008). District should have evaluated a five year old when parent noted on
the kindergarten enrollment form that the child had cerebral palsy, toileting difficulties and was
susceptible to respiratory infections. The fact that no academic difficulties were noted did not excuse
the district.

2. And, At Age Three, Each Child Is Entitled to the Full Range of Part B
Services. 34 C.F.R. 300.101(b). An IEP must be in place by the child’s third birthday. Myles
S. v. Montgomery Co. Bd. of Ed., 20 IDELR 23, 824 F. Supp. 1549 (M.D. Ala. 1993). District was
required to have IEP in place by the students third birthday. Board of Educ. of Paxton-Buckley-Loda
Unit Sch. Dist. No. 10 v. Jeff and Debbie S., 36 IDELR 93 (C.D. I1l. 2002).

Q. Transition Services

I. Parents want to be made aware of the full range of transition services.
Transition services are not limited to a referral to Vocational Rehabilitation Services. Itis necessary
to complete a comprehensive transition assessment.

Transition services are defined as a coordinated set of activities for a student with a
disability that is designed with an outcome oriented process, that promotes movement from school
to post school activities, including post school activities, vocational training, integrated employment
(including supported employment), continuing an adult education, adult services, independent living,
or community participation. 34 C.F.R. 300.43. Transition services are required for each student
beginning at age sixteen, or younger if appropriate.

A hearing officer delayed a student’s graduation when it appeared that a
student with Aspergers was not ready to graduate because he had not met his
transition goals. Oyster River Coop School District, 110 LRP 33121 (SEA N.H.
2010).
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East Penn School District v. Scott B., 213 F.3d 628 (3d Cir. 2000). Student’s IEP
transition plan which was not based on a transition evaluation. The plan merely
placed the student into existing programs with some minor adaptations. The plan
was “woefully lacking” in important details, such as how the student would
access the community and how he would meet his personal needs.

Yankton School District v. Schramm, 93 F.3d 1369 (8" Cir.1999). Transition
services such as driver’s education, self-advocacy, and independent living skills
are not beyond IDEA’s statutory scope.

San Francisco Unified School Dist., 29 IDELR 153 (SEA CA 1998). Transition
services plan was inadequate where student did not attend IEP meeting, no record of
student’s preferences and interests was made, and plan did not appear to be based on
the student’s individual and unique needs.

Bonita Unified School District,27 IDELR 248 (SEA CA 1997). Transition services
plan was inadequate as it did not include community experiences or the
development of employment and other post-school adult living goals.

Portland School District, 30 IDELR 836 (SEA OR 1999). School district was
required to provide compensatory education where the transition services plan failed
to incorporate community experiences or a statement of why such services would not
be necessary.

R. Predetermination. Avoid even the appearance that a student’s placement has
been predetermined. Make sure that parental input is actively solicited during IEP meeting.

LM.P. exrel. E.P., D.P. and K.P. v. School Board of Broward County, Florida, 64
IDELR 66 (S.D. Fla. 2014). Statements made that ABA therapy was not
available may demonstrate predetermination, allowing an award of damages
under Section 504.

P.F.and S. F. ex rel. JF. v. Board of Educ. of the Bedford Cent. Sch. Dist., 67
IDELR 148 (S.D. NY 2016). Just because the parents objected to their
daughter’s placement in a program at an IEP meeting didn’t mean that they
had meaningful opportunity for input. The court found the determination
predetermined and awarded reimbursement for the student’s unilateral private
placement. The difference between preparation and predetermination was the
district’s willingness to listen to the parents’ concerns. Members of the IEP team
were required to meaningfully respond to the parents’ input. Here, the parents
provided the IEP team with an evaluation that demonstrated the inappropriateness of
their daughter’s proposed placement but the team failed to modify the IEP.
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VI. PROCEDURAL ISSUES

A. Parents don’t want to be “over powered” at IEP meetings. Make sure that there
is a purpose for everyone’s attendance. Ifthere is a need for several people, have someone the parent
trusts call and explain who will be there and why. Be diligent in making sure that staff act
professional, even if the parents become upset or argumentative. Absolutely no rolling of eyes,
“knowing looks”, side comments, writing or taking notes. Nothing breaks a relationship down faster
than such behavior. Try not to take criticism or questions personally. Do not make any “dispute”
be about district staff’s conduct.

B. IDEA requires a good faith effort to accommodating a parent’s schedule when
scheduling meetings.

Mpr. and Mrs. M. v. Ridgefield Bd. of Ed., 50 IDELR 10 (D. Conn. 2008). District
failed to make reasonable effort to make sure parents could attend an [EP meeting.
District was required to give parents sufficient notice of meetings which was to
be held at a mutually agreeable time and place. Here the district proceeded with
the IEP meeting, despite being informed that the parents would not be able to attend.
As a result, the district was required to fund a private placement.

Letter to Thomas, 51 IDELR 224 (OSEP 2008). A District may need to offer IEP
meetings after school hours to accommodate a parent.

C. Put things in writing. But, be careful of what you write. This applies to e-mails.
D. Allow reasonable access to the classroom/district staff.

School Board of Manatee County, Fla. v. L.H., 53 IDELR 149 (M.D. FL 2009). LEA
must allow private psychologist to observe a child attending middle school.

Santamaria v. Dallas Indep. Sch. Dist., 106 LRP 32273 (N.D. TX 2006). A
court allowed an expert to observe a classroom, despite the district’s objection that
it would violate FERPA. The court allowed the observation, but would not allow the
expert access to the student’s records.

E. Invite parents to trainings on best practices and various disabilities. It can be
very helpful if all are hearing the same information. Ditto regarding staff training on IDEA’s legal
requirements.

F. M. S. by J. S. v. Utah Schools for the Death and Blind, 116 LRP 19237 (10" Cir.
2016). IDEA prohibits employee of district which was responsible for the child’s program to
determine compensatory remedial services, due to a conflict of interest. See also Board of Educ.
of Fayette County, Kentucky v. L.M., 47 IDELR 122 (6" Cir. 2007), Reid ex rel. Reid v. District of
Columbia, 43 IDELR 32 (D.C. Cir. 2005).
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VII. PARENTS WANT DISTRICT STAFF TO TAKE COMPLAINTS ALLEGING
HARASSMENT AND ABUSE SERIOUSLY.

A.

It is important to properly respond to all complaints of harassment, including

Disability-based harassment. Failure to do so can impose financial liability on a district.

B.

S. B. by A. L. v. Board of Education of Harford County, 116 LRP 13691 (4™ Cir.
2016). School district properly responded to allegations of harassment which
did not support the parent’s claim for relief under Section 504. Specifically, the
district was not deliberately indifferent to peer harassment. The deliberate
indifference standard is the same for the 4" , 5™ and 6™ Circuits (from Davis v.
Monroe County Board of Education, 526 U.S. 629, 103 LRP 20059 (1999), regarding
peer harassment.) One of the relevant points to the court was that none of the reports
of harassment related to the student’s disability. Here, the district also investigated
all bullying which was reported, and it disciplined defenders by contacting their
parents to suspending the students.

Understand what is required to address/investigate allegations of harassment.

Dear Colleague, 55 IDELR 174 (OCR 2010). Discusses bullying and when it amounts to

harassment.

C.

Doe v. Torrington Board of Education, 116 LRP 12575 (D. Conn. 2016). Student
could not pursue Section 504 or Title II claims regarding the school’s alleged failure
to respond to harassment by football teammates because the bullying was not based
on the student’s disability. Districts still, however, have the obligation to address any
harassment obligations. See Dear Colleague Letter, 61 IDELR 263 (OSERS/OSEP
2013).

Upon receiving a complaint of harassment/bullying, a district likely has a duty

to revisit the student’s IEP.

T'K. and S.K. exrel. LK. v. New York City Dep’t of Educ., 63 IDELR 256 (E.D. NY
2014). Districtdenied FAPE when it failed to appropriately respond to incidents
of peer harassment by failing to include anti-bullying measures in the student’s
IEP. Consequently, the district was liable for a private placement. See also
Dear Colleague Letter, 61 IDELR 263, OCERS/OSEP 2013. The child here had a
language based learning disability and she became emotionally withdrawn, gained
weight, and frequently arrived late at school due to her fear of harassment. Parents
had concerns about peer harassment on their child’s ability to learn. This case was
recently affirmed by the Second Circuit. 7.K. and S.K. ex rel. L.K. v. New York City
Dep’t of Educ., 116 LRP 2393 (2d Cir. 2016). The Second Circuit held that a school
district’s refusal to discuss the bullying during the IEP meeting amounted to a
procedural denial of FAPE.

K.R. v. School Dist. of Penn., 548 IDELR 216 (E.D. PA 2007). Court allowed a

2016 WAVE Symposium Page 19 of 22



lawsuit to proceed involving harassment allegations involving a nine year-old girl
with autism. Parent alleged district knew about student’s assault on student and
attempted to cover it up. Bad faith or gross misjudgment was not required.

Fairfield-Fuisain Unified Sch. Dist., 51 IDELR 139 (OCR 2008). School district
erred when it treated the disability harassment as an ordinary dispute between
students. Student identified several witnesses to an alleged incident of verbal
harassment and the district failed to interview any students. The district’s acceptance
of the harassment because it involved mutual derogatory name-calling was also
inappropriate.

Melrose Pub. Sch., 51 IDELR 285 (OCR 2008). OCR found that a district violated
Section 504 by failing to notify parent in writing regarding the results of the
harassment investigation, although the principal shared the results of this
investigation with the parent during a telephone conversation.

J.G.and P.G. exrel J.G.III v. Card, 109 LRP 59081 (S.D. NY 2009). Parents were
allowed to pursue Section 1983 claims against the school principal who failed to
protect children with autism from serious abuse allegations. The principal allegedly
knew of the teacher’s mistreatment.

Vicky M. and Darin M. v. Northeastern Educational and Intermediate Unit, 109 LRP
58985 (M.D. PA 2009). District’s disregard of allegations of abuse,
including—but not limited to--restraining a child in a Rifton Chair, supported
parent’s 1983 claim.

VIII. WORKING WITH PARENTS TO REMEDIATE BEHAVIORAL ISSUES.

A. Parents want districts to remember that an emotional or behavioral disability is a true
disability. Sometimes a student cannot readily “choose” to behave appropriately.

B. Parents also want districts to know that often their child really wants to perform
well.

C. Parents want staff to treat their children as people, even when the student is
misbehaving. Parents want district staff to know that — like most adults— their child does not
respond well when “backed into a corner”.

D. Most parents do not want to be repeatedly called, or to have to come to the school to
address behavior issues. They want district staff to develop and implement effective behavior
strategies.

E. Parents want to be certain that their child is not being “targeted” by district staff or
other students.
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F. Do not underestimate the fact that modifying behavior can be an extremely difficult
process. Likewise, do not overrate a special education staff person’s ability to modify a
student’s behavior. Remember that developing and implementing positive behavior management
strategies typically requires a background not possessed by special education staff or school
counselors. For students with chronic behavior difficulties, secure outside training and/or
assistance if necessary.

G. Do not rely on “consequences” to shape behavior without assuring that there is
not a program in place to teach the student strategies for replacement behavior. Simply telling
a student that his actions are wrong is generally ineffective. Avoid “one size fits all” behavior
management plans, over relying on classroom rules, having a student sign a behavior contract that
the student had no part in designing or cannot read.

Chris D. v. Montgomery Bd. of Ed., 16 IDELR 1183 (M.D. Ala. 1990).

H. Learn the components of a valid FBA and BIP. The creation of an effective program
is very hard work.

Student with a Disability, 49 IDELR 147 (SEA. IN 2008). District denied FAPE to
a child who had displayed inappropriate behavior due to the implementation of a
point system program. The purpose of an FBA is to dissect the student’s behavior
so as to plan the most effective method for eliminating it. District’s BIP and
FBA were inadequate.

Belmont Public Schools, 49 IDELR 209 (SEA MA 2007). Hearing officer found that
a district violated IDEA when it developed a BIP which required a fifth grader to
“earn his way” back into his mainstream placement. The plan was overly restrictive
and failed to include parental input. Hearing officer also found that the student
would not learn to make progress on his behavior while isolated at home or in
a restrictive setting.

Damian J. v. School District of Philadelphia, 49 IDELR 161 (E.D. PA 2008). A
district disregarded IDEA’s “highly qualified” teacher requirement when it used a
teacher who was unqualified to manage student’s behavior. The teacher had no
experience in special education, no degree in education and no teaching certificate.
In spite of her lack of qualifications, she received little training at the district.

L Language deficiencies may exacerbate inappropriate behavior. When in doubt,
secure a diagnostic language assessment. It may be helpful to design the behavior intervention with

the input from a speech and language specialist.

J. As a rule, the behavior plan “trumps” the school code of conduct. For a student
who requires a behavior plan, don’t identify the code of conduct as the plan.
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K. Many school counselors are not qualified to provide clinically based counseling.

L. Don’t forget about the availability of “parent training.” Many parents will
welcome the assistance if offered in a positive manner.

M. Carefully examine the provision of FAPE in an alternative setting. Does it
comply with IDEA? Just saying that the student’s IEP is being implemented in the alternative setting
doesn’t make it true.

N. Do not assume the student’s behavior constitutes a crime. Remember
confidentiality in dealing with outside professional and juvenile personnel. Schools cannot make
nonconsensual disclosures from student records to probation officers without approval from the
court. Letter to Shay, 107 LRP 20017 (2007).

Student’s choking of principal with necktie fails to qualify as weapons offense.
Scituate Public Sch., 47 IDELR 113 (SEA Mass. 2007).

0. Carefully consider all relevant information from all sources (including outside
sources) when making manifestation determinations.

A teen’s attempt to leave building may have been related to the student’s
ADHD/ODD. Swansea Public Schools, 47 IDELR 278 (SEA Mass. 2007).

Incorrect application of manifestation determination standard stops district from
changing placement. Philadelphia City Sch. Dist., 47 IDELR 56 (SEA Pa. 2007).

Fulton County Sch. Dist.,49 IDELR 30 (SEA Ga. 2007). The fact that a student was
qualified under OHI did not excuse the district’s failure to consider the impact of the

student’s ODD during a manifestation determination. Schools cannot “cherry
pick” which information they will consider.

Copyright held by author.
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