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THERE SEEMS TO BE A LOT OF CONTROVERSY OVER SCHOOL OFFICIALS
REACHING OUT TO THE POLICE TO DEAL WITH STUDENTS.

That’s for sure. The controversy is fueled, in part, by videos of young children in handcuffs, and
campus cops tossing students out of their desks. If you add a student’s disability to the mix,
you will arouse even more controversy. Advocacy groups have promoted the concept of a
“school-to-prison pipeline” that disproportionately impacts racial minorities and students with
disabilities. There is plenty of controversy, but at the federal level, there is not a lot of law.

WHAT DOES OUR SPECIAL EDUCATION LAW SAY ON THIS SUBJECT?

Actually, very little. But before we discuss the current law, let’s go back in history. In the early
days of federal involvement in special education, the Education for All Handicapped Children
Act made no mention of law enforcement. Consequently, some of the earliest litigation
involved parents alleging that schools were reporting children to the police in a deliberate
effort to change a child’s placement without going through proper procedures. The argument
was that school officials were not calling for IEP Team meetings—they were calling the cops.

In fact, one federal court held that a school was required to hold an IEP Team meeting prior to
making a report to law enforcement. See Morgan v. Chris L., 927 F.Supp. 267 (E.D. Tenn. 1994),
affirmed 106 F.3d 401 (6th Cir. 1997), cert. denied, 520 U.S. 1271 (1997, unpublished).

This changed in 1997, when Congress added language to the law, (then known as IDEA) to make
it clear that schools could bring in law enforcement when appropriate. That language was
included in the law again in the 2004 reauthorization. Here is the current regulation:

(a) Rule of construction. Nothing in this part prohibits an agency from reporting a
crime committed by a child with a disability to appropriate authorities or
prevents State law enforcement and judicial authorities from exercising their
responsibilities with regard to the application of Federal and State law to crimes
committed by a child with a disability.

(b) Transmittal of records. (1) An agency reporting a crime committed by a child
with a disability must ensure that copies of the special education and disciplinary
records of the child are transmitted for consideration by the appropriate
authorities to whom the agency reports the crime. (2) An agency reporting a
crime under this section may transmit copies of the child’s special education and
disciplinary records only to the extent permitted by the Family Educational
Rights and Privacy Act. 34 CFR 300.535.

SO THAT IS THE REGULATION THAT AUTHORIZES THE PRINCIPAL TO
CONTACT THE POLICE.

That’s not quite right. Notice that the regulation does not authorize anything. It merely says
that contacting the police is not prohibited.
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OK. SO WHERE DOES THE AUTHORITY TO DO THIS COME FROM?

Educators should look to state law and local district policy to answer this question. In the
OSERS Q and A on Discipline (June, 2009) they note that “Under most state and local laws,
school personnel must report certain crimes that occur on school grounds to the appropriate
authorities.” Most of the time, reports of alleged crimes will be made by the principal or
assistant principal. They should be careful to distinguish between things that MUST be
reported vs. those that MAY be reported.

At a minimum, of course, school officials should be sure that they are using this authority in a
non-discriminatory fashion. Crimes allegedly committed by students with disabilities should be
reported to law enforcement only if similar behavior by a non-disabled student would also lead
to a report.

IS IT WISE TO SPECIFY IN A STUDENT’S BEHAVIOR PLAN THAT THE POLICE
MAY BE CONTACTED?

No. It is wise to make sure that parents understand that school officials have the authority to
contact law enforcement, but it is not wise to list it as a step to be taken in the student’s BIP
(Behavior Intervention Plan). We have two reasons for making this suggestion.

First, a BIP is supposed to focus on positive behavioral interventions, strategies and supports in
an effort to bring about an improvement in the student’s behavior. Calling the cops is designed
to manage the student’s behavior, but it is hardly a “positive” intervention, or “strategy,” or a
“support.”

Second, including language like this in the student’s BIP may create the impression with the
parents that their agreement is required. Again, parents must be notified of this option, but
their agreement is not required. A BIP is generally developed by the IEP Team, which parents
are a part of. Listing this as one of the “interventions, strategies and supports” to be provided
gives the impression that a BIP must authorize the principal to contact law enforcement, and
the parents must agree with it.

A case from Pennsylvania in 2009 illustrates this.
WHAT HAPPENED?

When the elementary aged student called his one-to-one aide a “fucking bitch,” the aide
escorted him to the principal’s office. The principal called the Pennsylvania State Police. The
trooper issued a citation to the student for disorderly conduct. Months later, the student was
found not guilty of the charge, and his parents then filed suit against the principal, the trooper
and the school, alleging malicious prosecution, constitutional violations and violations of the
ADA and Section 504.
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The court dismissed the case. As to the constitutional claims, the court held that “Telephoning
the police to deal with a child who called his disability aide a ‘fucking bitch’ does not constitute
a clear violation of the child’s constitutional rights.”

The court also dismissed the alleged violations of Section 504 and the ADA, but in so doing, the
court discussed the role of the BIP. The parents alleged that the district discriminated against
the student by not following the BIP. They noted that the BIP did not specifically authorize the
principal to contact the police. The court:

As this Court has explained, Plaintiffs have not alleged that B.L.’s BIP was an
exclusive list of actions available to [the principal] or that [the principal] was
forbidden to contact the police as a method to cope with a severely disruptive
student. [The principal’s] decision to contact the police does not constitute
discrimination, and does not reflect bad faith or gross misjudgment.

The case is B.L. v. Boyertown Area School District, 52 IDELR 247 (E.D. Pa. 2009).

THAT DISTRICT WAS ACCUSED OF DISCRIMINATION BECAUSE THE BIP DID
NOT INCLUDE CALLING THE POLICE AS AN OPTION. SO ISN'T IT BETTER TO
INCLUDE THAT IN THE BIP?

No. It is best to include it in the Code of Conduct that applies to all students, and to make sure
that parents know and understand that. Here is some language we suggest:

In your Code of Conduct:

THIS CODE OF CONDUCT APPLIES TO ALL STUDENTS. HOWEVER, WHEN ENFORCING ITS
CODE OF CONDUCT, THE DISTRICT WILL COMPLY WITH FEDERAL AND STATE LAW
PERTAINING TO STUDENTS WITH DISABILITIES.

On the first page of each BIP:

THE STUDENT CODE OF CONDUCT APPLIES TO ALL STUDENTS AND WILL BE ENFORCED
CONSISTENT WITH THE REQUIREMENTS OF FEDERAL AND STATE LAW THAT APPLY TO
STUDENTS WITH DISABILITIES. THIS BIP IS DESIGNED TO ASSIST YOUR CHILD TO COMPLY
WITH THE CODE OF CONDUCT BY PROVIDING POSITIVE BEHAVIOR INTERVENTIONS,
SUPPORTS AND STRATEGIES.
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OK. LET’S GO BACK TO THAT CASE. 1 THINK IT WAS OVERLY HARSH FOR AN
ELEMENTARY AGED STUDENT TO GET A “CITATION” FOR A SINGLE USE OF
THE F-WORD.

Many people will agree with that. Cases like this are one reason that some state legislatures
have curtailed the authority of police to issue criminal citations for relatively minor incidents.
The court case does not tell us that this was a wise use of resources, or an effective discipline
management technique. It just tells us that neither the school, nor the principal nor the trooper
violated specific legal standards that were clearly established at the time.

HAVE THERE BEEN COURT CASES INVOLVING THE USE OF THE POLICE?

Sure. First we will review some cases that involve students with disabilities and the police, but
do not involve IDEA. Let’s start with a classic cell phone dispute.

Chigano v. City of Knoxville, 61 IDELR 154; 529 F. App’x. 753 (6th Cir. 2013)

The court granted summary judgment to a teacher and principal who were sued under the
“state created danger” theory of liability. The plaintiff argued that the school officials violated
the 14™ Amendment rights of the student by failing to inform the police that the student was
autistic. The police arrested and handcuffed the student, and the arresting officer later stated
that he would have treated the student differently had he known of her autism. The plaintiff’s
theory failed because there was no evidence of any affirmative act by the defendants that
created or enhanced the danger to the student.

Comment: No doubt the school personnel were concerned about FERPA violations. There is no
discussion in the opinion about the duty to send special education records to law enforcement.
This case involved a teacher seizing the student’s cell phone, and a principal who insisted on
returning it to the parent, not the student. When the student got “uncooperative” the principal
summoned school security officers. A city police officer also arrived. The officer and the girl
“engaged in a struggle as he attempted to remove her from the office.”

___________________________________________________________________________________________________________________________________________|
Here’s one that started on the playground:
E.C. v. County of Suffolk, 60 IDELR 242 (2" Cir. 2013)

The court affirmed a summary judgment in favor of the school district after the student was
restrained. Claims alleging illegal seizure were dismissed. The court noted that the claims
turned on an assessment of the reasonableness of the seizure. The court found that minimal
force was used, and it was justified. The incident was described as follows:

(a) E.C. began throwing pebbles, then rocks, while on the playground, which his
aide told him to put down; (b) when told by his physical education teacher to
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stop throwing the rocks, E.C. became agitated and defiant; (c) teacher’s
assistant Zimmerman took the rock from E.C., at which time he became
upset and began vyelling and running; (d) school security guard Wilson
testified that when she told E.C. he could not throw rocks he became very
agitated; (e) when security guard Burns approached E.C. he assumed a
boxing stance and began running around in an attempt to make physical
contact; (f) Wilson held E.C.’s right arm down at his side by holding his right
wrist with both of her hands while [Burns] held E.C.’s left arm down; (g) E.C.
screamed and tried to run, pulling the guards along with him; (h) when
Wilson and Burns let go of E.C., he tried to swing at bystanders so they again
held his arms; (i) the guards sat E.C. down in a sandy area by dropping down
in a seated position while holding him; (j) E.C. continued thrashing around as
testified to by newcomers to the scene, Principal Stokkers and E.C.’s teacher,
Valente; and (k) E.C. tried to bang his head and continued thrashing when
defendant Officer Fiorillo arrived and relieved Wilson, then Burns.

Comment: We counted six adults trying to deal with this student: aide, P.E. teacher, teacher’s
assistant, two security guards and a police officer.

___________________________________________________________________________________________________________________________________________|
Here is a case that reminds us that the failure to report things to the police may be a problem.

BPS v. Board of Trustees for the Colorado School for the Deaf and Blind, 66 IDELR 100 (D.C. Co.
2015)

The court refused to dismiss claims under Title IX based on the alleged sexual assaults of
students in residence at the School for the Deaf and Blind. The court held that a reasonable
jury could find that the school was “deliberately indifferent” to the acts of student-to-student
harassment. In part, this was based on evidence that the school did not report the incidents to
“appropriate outside entities.”

. ____________________________________________________________________________________________________________________________________________|
Here is a case of alleged excessive force.
Thomas v. City of New Orleans, 59 IDELR 164; 883 F.Supp.2d 669 (E.D. La. 2012)

The court dismissed the parent’s claims under Section 1983 noting that the Fifth Circuit has
held that the excessive use of corporal punishment does not give rise to a Section 1983 claim if
state law provides adequate remedies for the alleged abuse. Here, Louisiana law provides
adequate relief for students subjected to excessive corporal punishment, so the parent could
sue in state court. District administrators and police officers were entitled to qualified
immunity.
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Comment: The facts alleged in this case make you cringe. The school principal and vice
principal tried to lock the 60 pound third grade special education student in a closet in response
to a “behavioral issue” but were unsuccessful, and when he ran away, he was struck with a fly
swatter, shoved to the ground, held down on the ground by two security officers and, ultimately,
handcuffed by responding police officers who then took him to the hospital so he could undergo
a psychological evaluation.

___________________________________________________________________________________________________________________________________________|
Finally, let’'s remember the importance of telling the truth.
Camac v. Long Beach City School District, 57 IDELR 35 (E.D.N.Y. 2011)

The only allegation in the pleadings about the superintendent was that he was the
superintendent during the time that the student was discriminated against. Due to the absence
of any allegation of personal wrongdoing by the superintendent, the claims against him were
dismissed. Other school officials were accused of deliberately giving false information to police
and false testimony at a hearing, and thus were not entitled to qualified immunity. Four years
later, the court granted summary judgment on all remaining issues in favor of the defendants.
See 115 LRP 8687 (E.D.N.Y. 2015).

WHAT ABOUT CASES INVOLVING IDEA?
Valentino v. School District of Philadelphia, 2003 WL 177210 (E.D. Pa. 2003)

The student was arrested at school after a confrontation with a teacher. The parents were not
notified of the arrest until 5pm, and the student was detained for 21 hours. The student
alleged that the school violated IDEA’s “stay put” provision and also the provision requiring
schools to transmit a student’s special education records after arrest. The court ruled in favor
of the school on both points. Key Quotes:

As to “stay put”:

Plaintiff argues that this provision [stay put] prevents any “aversive techniques,”
such as arrest, from being used to remove a special education student from his
current educational setting. Such a strained conclusion would have the illogical
effect of removing all special education students from the reach of law
enforcement for any illegal actions taken at school. This argument cannot be
sustained under the language of the statute itself, and accordingly, Plaintiff can
prove no set of facts to support this theory.

The court allowed the plaintiff to amend the complaint to spell out the alleged IDEA violations
in more detail. The plaintiffs this time raised the issue of a manifestation determination,
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arguing that the school should have completed this process prior to calling the police. In 2004,
the court rejected this argument:

In light of the above, the Court now concludes that reporting a child with a
disability to the appropriate authorities pursuant to [IDEA] does not constitute a
change in educational placement and that the provision does not require an
administrative hearing before reporting a disabled child to the police.

Note: the “administrative hearing” referred to is a manifestation determination. Thus the court
held that calling the police does not trigger a manifestation determination, nor does it amount
to a “change of placement” that would invoke the stay put rule. The second decision is
Valentino v. School District of Philadelphia, 2004 WL 225038 (E.D. Pa. 2004).

As to transmission of records:

Moreover, the provision cited by Plaintiffs only requires that, at some point, the
school authorities transmit the child’s “educational and disciplinary” records to
law enforcement authorities. There is no statutory requirement that medical
records be forwarded to the police. The logical reading of this statute is such
that records are to be sent to the proper authorities so that the student’s
disabilities can be properly considered in evaluating what punishment, if any,
should be sought against the child. Following Plaintiffs’ construction, school
authorities would have to immediately hand over a disabled student’s medical
records to police any time such a student is arrested. Nothing in the statute
supports such a strained construction.

The amended complaint also argued that the school should have forwarded the student’s
records to the police. The court rejected this as well, noting that charges were never pressed.
Apparently, it was “catch and release” week at the police department:

Valentino’s teacher never pressed charges, Valentino’s educational placement
was not changed, and Valentino returned to school the next day. At worst,
under these circumstances, the District’s failure to forward records was one of
technical non-compliance which did not result in any substantive deprivation. At
all times on April 28, 1999, Valentino remained in his “then-current” educational
placement at De Burgos.

IDEA’S REGULATIONS PERMIT THE DISCLOSURE OF INFORMATION TO LAW
ENFORCEMENT ONLY IN CONFORMITY WITH FERPA. WHAT DOES THAT
MEAN IN PRACTICAL TERMS?

As a general rule, FERPA requires parent consent prior to the release of personally identifiable
information contained in a student’s educational records. There are a number of exceptions to
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that general rule, three of which often come up in connection with the release of records to law
enforcement.

First, records can be released if “the disclosure is to comply with a judicial order or lawfully
issued subpoena.” 34 CFR 99.31(a)(9)(i). However, the school must make a “reasonable effort”
to notify the parent of the student prior to complying with such a subpoena. There are some
exceptions to this requirement which will rarely come up in school practice, including cases in
which the school is ordered not to disclose the fact of the subpoena.

Second, records can be disclosed to juvenile justice authorities pursuant to state statute. 34
CFR 99.31(a)(5). If the authorizing statute was enacted after FERPA was first enacted
(November 19, 1974), the statute must address the juvenile justice system’s ability to
“effectively serve, prior to adjudication, the student whose records are released.” 34 CFR
99.38.

Third, records can be disclosed “in connection with a health or safety emergency.” 34 CFR
99.31(a)(10). This exception is further outlined in 34 CFR 99.36: “If the educational agency or
institution determines that there is an articulable and significant threat to the health or safety
of a student or other individuals, it may disclose information from education records to any
person whose knowledge of the information is necessary to protect the health or safety of the
student or other individuals.” Based on that limiting language, information should not be
disclosed to law enforcement in the case of a routine arrest that takes place at school. There
must be some specific reason why the police need to know about some specific condition
before information is released.

WHAT ABOUT DISCLOSURE TO OTHER SCHOOL OFFICIALS? DOESN'T FERPA
PERMIT THIS? SO DOES THAT APPLY TO OUR SROs?

FERPA does permit disclosure of educational records to other school officials without parent
consent, but only when that school official has a “legitimate educational interest” in seeing the
records. 34 CFR 99.31(a)(1)(i)(A). The school can define through its policies who has a
“legitimate educational interest” but when you consider SROs, keep in mind that the legitimate
interest in the records must be “educational.” Check your school’s local policy to see how you
have defined “school officials” and “legitimate educational interest.”

WHAT GUIDANCE HAS THE DEPARTMENT OF EDUCATION OFFERED WITH
REGARD TO THESE ISSUES?

The Department issued a set of Guiding Principles regarding school climate and discipline in
January, 2014. See www.ed.gov/school-discipline. Key points:

*Data collected by OCR shows that students who receive special education services represent
12 percent of students in the country, but 19 percent of students suspended in school, 20
percent of students receiving out-of-school suspension once, 25 percent of students receiving
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multiple out-of-school suspensions, 19 percent of students expelled, 23 percent of students
referred to law enforcement, and 23 percent of students receiving a school-related arrest.

*Schools that use SROs or any school-based law enforcement personnel should ensure that
these officers’ roles are focused on protecting the physical safety of the school or preventing
the criminal conduct of persons other than students, while reducing inappropriate student
referrals to law enforcement.

*SROs should not become involved in routine school disciplinary matters. And schools should
avoid involving law enforcement or encouraging the use of law enforcement techniques (such
as arrest, citations, ticketing, or court referrals) in routine disciplinary matters.

*To ensure the proper functioning of any school-based law enforcement program and to avoid
negative unintended consequences, “schools should provide clear definitions of the officers’
roles and responsibilities on campus, written documentation of those roles, proper training,
and continuous monitoring of the program’s activities through regular data collection and
evaluation.”

WHAT’S GOING ON IN THAT KENTUCKY CASE?

This is the case involving an 8-year old and 9-year old, both of whom were handcuffed, with
hands behind the back, and the cuffs above the elbows. This made quite a sensation on
YouTube. The parents have filed suit, alleging that the district violated the U.S. Constitution and
the ADA. The Department of Justice has filed a “Statement of Interest” in the case, now
pending before the Eastern District of Kentucky: S.R. v. Kenton County.

The DOJ cites data that students with disabilities are 12% of the total student population, but
represent 75% of those subjected to physical restraint. The brief then summarizes much of
what is in the Guiding Principles document, specifically regarding the role of SROs and school-
based law enforcement.

The DOJ urges the court to determine that the actions of the officers were not “objectively
reasonable” and therefore, were unconstitutional. DOJ cites several factors that should be
considered in this inquiry, including 1) the child’s age; 2) the fact that this took place in a school
setting; and 3) the child’s disability.

The DOJ’s brief also asserts that the ADA applies to the operations of police, and therefore,
“reasonable accommodation” of customary police practices was required.

HOW ABOUT SOME TAKEAWAYS?

1. IDEA permits school officials to contact law enforcement when they believe that a student
has committed a crime. The school is not required to hold an IEP Team meeting, or conduct
a manifestation determination prior to making a report to the police.
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2. IDEA requires schools to transmit certain special education records to “appropriate
authorities” but only in conformity with FERPA. To comply with FERPA, there must be
parent consent, or a subpoena or court order, a health and safety emergency, or a state law
that authorizes disclosure. School officials need to know what state law says about this.
Disclosure to the arresting officer is generally not called for, although there may be “health
or safety” emergency situations that would warrant disclosure of certain information.

3. School officials should be knowledgeable about state law and/or district policy regarding
situations in which they are permitted, or required, to report student misconduct to the
police.

4. At a minimum, students with disabilities should be treated equally with non-disabled peers.

5. Parents and students should be clearly informed that calling the police is an option for the
school. This should be stated unequivocally in the Code of Conduct, rather than being
described or limited in a student’s BIP.

6. Involvement with the police may raise a number of legal issues involving statutes other than
IDEA. Claims have been filed against school districts and district officials based on
allegations of excessive force, illegal seizure, “state created danger” theory, disability-based
discrimination, and other legal theories.

7. The disproportionate use of law enforcement personnel with students with disabilities will
raise concerns and legal issues. School administrators should review the DOE’s Guiding
Principles document and pay particular attention to training of SROs.

8. Movement toward Restorative Practices will very likely reduce your school’s involvement
with law enforcement, reduce the use of “exclusionary discipline” and reduce the
disproportionality numbers, both with regard to race and disability. Principals and special
education directors should explore this.
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