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What is section 504?

IT IS CIVIL RIGHTS LEGISLATION

6/27/2016

|: The Office for Civil Rights Enforcement Jurisdiction Timeline

@ Boy Scouts of America Equal Access
Act of 2002

@ Title II of the Americans with Disabilities Act of 1990
® Age Discrimination Act of 1975
@ Section 504 of the Rehabilitation Act of 1973
® Title IX of the Education Amendments of 1972
Title VI of the Civil Rights Act of 1964

Office of Civil Rights

OCR

The Purpose

+ Section 504 is a federal law designed to protect the
rights of individuals with disabilities in programs
and activities that receive federal financial assistance
from the U.S. Department of Education (ED).

+ ALL PUBLIC SCHOOLS!
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Section 504 Section 504
PRO CON
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+ Ensures access. + Unfunded mandate.
+ Encourages universal design. + Regulatory, compliance driven.
+ Promotes equality. + Zealously enforced.

Where Does 504 Apply?

<+ OCR enforces Section 504 in programs and activities
that receive Federal financial assistance from ED.
Recipients of this Federal financial assistance include
public school districts, institutions of higher education,
and other state and local education agencies.
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What Do Schools Really
Need to Know?

<+ Subpart A: Some general stuff (definitions, notice
requirements, etc.)

+ Subpart C: Accessibility
AND

<+ Subpart D: Preschool, Elementary, and Secondary
Education
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Subpart A: General Provisions

DEFINITIONS

34 C.F.R. §104.3




Handicapped Person

6/27/2016

Handicapped persons means any person who

i. Has a physical or mental impairment which
substantially limits one or more major life

activities,

i. Has arecord of such an impairment, or

ii. Isregarded as having such an impairment.
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Substantially
Limits

Major Life
Activity

+ Consider:

+ Nature and severity of the
impairment;

+ Duration or expected duration;

+ Permanent, long term impact or
expected impact;

+ ALL WITHOUT REGARD TO
MITIGATING MEASURES!!!
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+ Caring for one’s self;

+ Performing manual tasks;

+ Walking;

+ Seeing;

+ Hearing;

+ Speaking;

+ Breathing;

+ Learning; AND
+ Working.

Americans with Disabilities Act
Amendments (ADAA 2008)
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Major life activity was
broadened to include:

+ Eating;

<+ Sleeping;

<+ Standing;

+ Lifting;

» Bending;

» Reading;

« Concentrating;
% Thinking; AND
+ Communicating.




Mitigating Measures

+ Under the ADAAA, whether an impairment substantially limits a
major life activity is to be determined without reference to the
ameliorative effects of mitigating measures. 42 u.s.c. §12102(4)(E)(i).

+ This means that schools cannot consider the ameliorative effect
of mitigating measures -- with the exception of eyeglasses and
contact lenses -- in determining whether someone has a
disability. Dear Colleague Letter, 58 IDELR 79 (OCR 2012).
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oo OCRQ&A
)

+ 37. Must a school district develop a Section 504 plan for a
student who either "has a record of disability" or is
"regarded as disabled"?

+ No. In public elementary and secondary schools, unless a
student actually has an impairment that substantially limits a
major life activity, the mere fact that a student has a "record of"
or is "regarded as" disabled is insufficient, in itself, to trigger
those Section 504 protections that require the provision of a free
appropriate public education (FAPE). This is consistent with the
Amendments Act (see FAQ 1), in which Congress clarified that
an individual who meets the definition of disability solely by virtue
of being “regarded as” disabled is not entitled to reasonable
accommodations or the reasonable modification of policies,

ractices or procedures.
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Qualified Handicapped Person

With respect to public preschool, elementary, secondary, or adult
educational services, a handicappped person

i.  Of an age during which nonhandicapped persons are
provided such services,

i. Of any age during which it is mandatory under state law to
provide such services to handicapped persons, or

ii. Towhom a state is required to provide a free appropriate
public education under section 612 of the Education of the
Handicapped Act; and
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RESPONSIBLE §N
EMPLOYEE &
GRIEVANCE

PROCEDURES

34 C.F.R. §104.7

Section 504 Coordinator

+ (a) Designation of responsible employee. A recipient
that employs fifteen or more persons shall designate
at least one person to coordinate its efforts to
comply with this part.
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Grievance Procedure

+ (b) Adoption of grievance procedures. A recipient that
employs fifteen or more persons shall adopt
grievance procedures that incorporate appropriate
due process standards and that provide for the prompt
and equitable resolution of complaints alleging any
action prohibited by this part.

©Pingora Consulling, LLC




Notice
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+ A recipient that employs fifteen or more persons shall take
appropriate initial and continuing steps to notify
participants, beneficiaries, applicants, and employees,
including those with impaired vision or hearing, and unions
or professional organizations holding collective bargaining
or professional agreements with the recipient that it does
not discriminate on the basis of handicap in violation of
section 504 and this part.

+ The notification shall state, where appropriate, that the
recipient does not discriminate in admission or access to,
or treatment or employment in, its program or activity.

+ The notification shall also include an identification of the
responsible employee designated pursuant to 104.7(a).
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Subpart C: Accessibility

My disability exists not because | use a wheelchair,
but because the broader environment isn’t
accessible.

~ Stella Young ~
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Discrimination Prohibited
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34 C.F.R. §104.21

+ No qualified handicapped person shall, because a
recipient's facilities are inaccessible to or unusable by
handicapped persons, be denied the benefits of, be
excluded from participation in, or otherwise be
subjected to discrimination under any program or
activity to which this part applies.
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Accessibility

34 C.F.R. §104.22(a)

+ A recipient shall operate its program or activity so that
when each part is viewed in its entirety, it is readily
accessible to handicapped persons.

<+ This paragraph does not require a recipient to make
each of its existing facilities or every part of a facility
accessible to and usable by handicapped person.
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Accessible Schools

+ Schools must be accessible!
+ But not every corner.

+ It is possible to have areas that are not accessible as
long as all programs and services are accessible.
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Don’t Get Confused

Reasonable
Accommodations
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Reasonable Accommodations

+ Reasonable accommodation: A term used in the
employment context to refer to modifications or adjustments
employers make to a job application process, the work
environment, the manner or circumstances under which the
position held or desired is customarily performed, or that
enable a covered entity's employee with a disability to enjoy
equal benefits and privileges of employment.

This term is sometimes used incorrectly to refer to
related aids and services in the elementary and secondary
school context or to refer to academic adjustments.

<

Protecting Students with Disabilities: Frequently Asked Questions About Section 504 and
the Education of Children with Disabilities (OCR 2013).
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Reasonable Accommodations

<« Don’t be confused. Accommodations alone are not
sufficient.

+ OCR does not read a "reasonable accommodation”
standard or other similar limitations into the Section

504 regulatory requirement for FAPE.. Letter to zirkel, 20
IDELR 134 (OCR 1993).
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Reasonable Accommodations
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+ Simply put, it is NOT enough to provide
accommodations to Section 504 eligible students.

+ Public education is a fundamental right. Therefore,
the educational standard under Section 504 is FAPE.

<+ As with IDEA students, an individual’'s needs drive the
amount and type of service a student needs in order to
receive FAPE.
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Logic will get you from A to B,
imagination will take you everywhere.

~ Albert Einstein ~
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Subpart D: Preschool, Elementary, &
Secondary Education
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Child Find
34 C.F.R. §104.32
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Location and Notification

+ A recipient that operates a public elementary or
secondary education program or activity shall annually:

+ (a) Undertake to identify and locate every qualified
handicapped person residing in the recipient's
jurisdiction who is not receiving a public education; and

+ (b) Take appropriate steps to notify handicapped
persons and their parents or guardians of the
recipient's duty under this subpart.
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FAPE
34 C.F.R. §104.33
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Free Appropriate Public Education

+ (a) General. A recipient that operates a public
elementary or secondary education program or activity
shall provide a free appropriate public education to
each qualified handicapped person who is in the
recipient's jurisdiction, regardless of the nature or
severity of the person's handicap.
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Free Appropriate Public Education

+ (b) Appropriate education. (1) For the purpose of this
subpart, the provision of an appropriate education is
the provision of regular or special education and
related aids and services that

+ (i) are designed to meet individual educational
needs of handicapped persons as adequately as the
needs of nonhandicapped persons are met, and

+ (ii) are based upon adherence to procedures that
satisfy the requirements of 104.34, 104.35, and
104.36.
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Free Appropriate Public Education

+ Implementation of an Individualized Education
Program developed in accordance with the Education
of the Handicapped Act is one means of meeting the
standard established in paragraph (b)(1)(i) of this
section.

+ A recipient may place a handicapped person or refer such
a person for aid, benefits, or services other than those that
it operates or provides as its means of carrying out the
requirements of this subpart. If so, the recipient remains
responsible for ensuring that the requirements of this
subpart are met with respect to any handicapped person
so placed or referred.
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Free Appropriate Public Education
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+ (c) Free education -- (1) General. For the purpose of
this section, the provision of a free education is the
provision of educational and related services without
cost to the handicapped person or to his or her
parents or guardian, except for those fees that are
imposed on non-handicapped persons or their parents
or guardian.
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LRE
34 C.F.R. §104.34

Swing 2118

Educational Setting

+(a) Academic setting. A recipient to which this subpart applies
shall educate, or shall provide for the education of, each qualified
handicapped person in its jurisdiction with persons who are not
handicapped to the maximum extent appropriate to the needs
of the handicapped person.

+A recipient shall place a handicapped person in the regular
educational environment operated by the recipient unless it is
demonstrated by the recipient that the education of the person
in the regular environment with the use of supplementary
aids and services cannot be achieved satisfactorily.
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Educational Setting

+ (b) Nonacademic settings. In providing or arranging for
the provision of nonacademic and extracurricular
services and activities, including meals, recess
periods, and the services and activities set forth
in 104.37(a)(2), a recipient shall ensure that
handicapped persons participate with nonhandicapped
persons in such activities and services to the
maximum extent appropriate to the needs of the
handicapped person in question.
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Educational Setting

+ (c) Comparable facilities. If a recipient, in compliance
with paragraph (a) of this section, operates a facility
that is identifiable as being for handicapped persons,
the recipient shall ensure that the facility and the
services and activities provided therein are
comparable to the other facilities, services, and
activities of the recipient.
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Eligibility
34 C.F.R. §104.35
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Evaluation and Placement
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+ (a) Preplacement evaluation. A recipient that operates a
public elementary or secondary education program or
activity shall conduct an evaluation in accordance with
the requirements of paragraph (b) of this section of any
person who, because of handicap, needs or is believed
to need special education or related services before
taking any action with respect to the initial placement of
the person in regular or special education and any
subsequent significant change in placement.
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Evaluation and Placement

+(b) Evaluation procedures. A recipient to which this subpart
applies shall establish standards and procedures for the
evaluation and placement of persons who, because of handicap,
need or are believed to need special education or related services
which ensure that:

+(1) Tests and other evaluation materials have been
validated for the specific purpose for which they are used and
are administered by trained personnel in conformance with the
instructions provided by their producer;
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Evaluation and Placement

+(c) Placement procedures. In interpreting evaluation data and in
making placement decisions, a recipient shall

+(1) draw upon information from a variety of sources, including
aptitude and achievement tests, teacher recommendations,
physical condition, social or cultural background, and adaptive
behavior,

+(2) establish procedures to ensure that information obtained from all
such sources is documented and carefully considered,

+(3) ensure that the placement decision is made by a group of
persons, including persons knowledgeable about the child, the
meaning of the evaluation data, and the placement options, and

+(4) ensure that the placement decision is made in conformity with
104.34 (LRE).
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Evaluation and Placement

6/27/2016

+ (d) Reevaluation. A recipient to which this section applies
shall establish procedures, in accordance with paragraph
(b) of this section, for periodic reevaluation of students
who have been provided special education and related
services.

+ A reevaluation procedure consistent with the
Education for the Handicapped Act is one means of
meeting this requirement.

©Pingora Consulling, LLC

Procedural
Safeguards

34 C.F.R. §104.36

Procedural Safeguards

+A recipient that operates a public elementary or secondary education

program or activity shall establish and implement, with respect to
actions regarding the identification, evaluation, or educational
placement of persons who, because of handicap, need or are believed
to need special instruction or related services, a system of
procedural safeguards that includes

+Notice,

+An opportunity for the parents or guardian of the person to examine

relevant records,
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Procedural Safeguards

+An impartial hearing with opportunity for participation by the
person's parents or guardian and representation by counsel, and
+A review procedure.
+Compliance with the procedural safeguards of section 615 of the
Education of the Handicapped Act is one means of meeting this
requirement.
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TEST YOUR KNOWLEDGE

KNOWN

and

UNKNOWN

©Pingora Consuling, LLC

TEST

Section 504 covers the same students as IDEA.
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TEST
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Section 504 requires a medical or other professional
diagnosis.
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TEST

IDEA funding can be used to pay for 504 activities.
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TEST

Section 504 applies to students who have been
suspended or expelled from school.
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TEST
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Attendance policies must account for disability related
issues.
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TEST

Students with a health plan never need a 504 plan.
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TEST

School Districts must obtain parental consent prior to
conducting an initial evaluation.
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Answers and
Discussion

6/27/2016

Section 504:
School
Responsibilities

Schools must. . .

Have a system in place, including:

v Provide an annual written assurance of non-
discrimination.

v Designate a Section 504 coordinator for compliance
efforts.

v Adopt a grievance procedure to resolve complaints.
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Spring 2115

Schools must. . .

6/27/2016

v Provide notice in the student/parent handbook of
nondiscrimination.

v Annually identify and locate all qualified students in the
LEA’s geographic area who are not receiving public
education. (Child Find.)

v Annually notify students who are disabled and their parents
of the LEA’s responsibilities.

v Provide parents with procedural safeguards.
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Swing 2118

Schools must. . .

V' Utilize their system to protect the needs of individual
students.

V' Identify eligible students.

v Provide FAPE to eligible students.

©Pingora Consulting, LLC

Swing 2118

Schools must. . .

v Monitor progress of eligible students.

v Periodically reevaluate (as needed AND before a
significant change in placement).

V' Provide equal opportunities to students with disabilities.
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QUESTIONS
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