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WHEN IS PRIOR WRITTEN NOTICE REQUIRED?

 Prior written notice must be given to a parent:
[A] reasonable time before the public agency—
(1) Proposes to initiate or change the identification,

evaluation, or educational placement of the child
or the provision of FAPE to the child; or

(2) Refuses to initiate or change the identification,
evaluation, or educational placement of the child
or the provision of FAPE to the child.

34 C.F.R. § 300.503(a).

WHEN IS PRIOR WRITTEN NOTICE REQUIRED?

 Prior written notice must also be given to a parent 
following the parent’s written revocation of consent 
for special education and related services “before 
ceasing the provision of special education and related 
services.” 34 C.F.R. § 300.300(b)(4)(i).
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WHAT MUST BE INCLUDED IN THE PRIOR WRITTEN

NOTICE?
 The prior written notice must include:

(1) A description of the action proposed or refused by the
agency;

(2) An explanation of why the agency proposes or refuses to
take the action;

(3) A description of each evaluation procedure, assessment,
record, or report the agency used as a basis for the proposed
or refused action;

(4) A statement that the parents of a child with a disability have
protection under the procedural safeguards of this part and,
if this notice is not an initial referral for evaluation, the
means by which a copy of a description of the procedural
safeguards can be obtained;

WHAT MUST BE INCLUDED IN THE PRIOR WRITTEN

NOTICE? (CONT.)

 The prior written notice must include:

(5) Sources for parents to contact to obtain assistance in 
understanding the provisions of this part;

(6) A description of other options that the IEP Team considered 
and the reasons why those options were rejected; and

(7) A description of other factors that is relevant to the agency’s 
proposal or refusal.  

34 C.F.R. § 300.503(b).

CONTEXT

 EVALUATION

 Individual request

 Campus problem solving team

 Review of Existing Evaluation Data (REED) process

 IEP Team meeting
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CONTEXT

 IDENTIFICATION

 Individual request

 Campus problem solving team

 Review of Existing Evaluation Data (REED) process

 Eligibility Determination Team or IEP Team meeting to 

determine eligibility or continuing eligibility

CONTEXT

 PROVISION OF FAPE

 IEP Team meeting

 Graduation

CONTEXT

 EDUCATIONAL PLACEMENT

 IEP Team Meeting

 When taking disciplinary action that will 
result in a change of placement
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TIMELINES FOR PROVIDING A PRIOR WRITTEN

NOTICE

“A public agency meets the requirements in
§300.503 so long as the prior written notice is
provided a reasonable time before the public
agency implements the proposal (or refusal)
described in the notice.”

U.S. Dept. of Educ. Discussion of the Federal Regulations, 
71 Fed. Reg. 46691 (August 14, 2006). 

TIMELINES FOR PROVIDING A PRIOR WRITTEN

NOTICE

 “We do not believe that it is necessary to substitute a
specific timeline to clarify what is meant by the
requirement that the notice be provided within a
reasonable period of time…”

 “Prior written notice is provided in a wide variety of
circumstances for which any one timeline would be too
rigid and, in many cases, might prove unworkable.”

U.S. Dept. of Educ. Discussion of the Federal Regulations,
71 Fed. Reg. 46691 (August 14, 2006).

DISCUSSION POINT

 What do we do if our PWN is not ready when
the IEP Team meeting ends?
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PRIOR WRITTEN NOTICE WITHIN THE 
IDENTIFICATION CONTEXT 

 “The prior written notice, in order to fully
explain the actions being proposed, would
include the proposed category of disability…”

OSERS Questions and Answers on Response to Intervention and 
Early Intervening Services, 47 IDELR 196 (January 1, 2007).

DISCUSSION POINT

 What are some strategies for handling 
disagreements over identification when the 
child qualifies for special education?

PRIOR WRITTEN NOTICE WITHIN THE 
EVALUATION CONTEXT 

 School districts are not obligated to grant every 
parental request for an evaluation.  However, a 
refusal to evaluate triggers prior written notice. 

 “Not now” is a refusal.  

 RTI efforts should be part of the “explanation of why” 
in the Prior Written Notice of refusal. 

 RTI data should be included in the “description of each 
evaluation procedure, assessment, record, or report 
the agency used as a basis” for the refusal.
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PRIOR WRITTEN NOTICE WITHIN THE 
EVALUATION CONTEXT 
Ravenswood City Sch. Dist. v. J.S., 59 IDELR 77 (N.D. Cal. 2012)

 “On February 5, 2007, the District convened a Student Success
Team meeting ("SST") to address Mother's concerns regarding
J.S.'s academic issues.”

 “On March 21, 2007, the SST reconvened, and Mother requested
that J.S. be referred for special education assessment. The team
agreed to her request. Id. However, the District did not provide
Mother with a notice of procedural safeguards at this meeting,
as legally required. It was the District's practice not to provide
this notice at SST meetings, even if the parents requested a
special assessment or the team recommended a special
assessment.”

PRIOR WRITTEN NOTICE WITHIN THE 
EVALUATION CONTEXT 

Ravenswood City Sch. Dist. v. J.S., 59 IDELR 77 (N.D. Cal. 2012)

 “Consistent with its practice, the District assembled an IAT
meeting which took place on April 4, 2007. At the meeting,
Mother was incorrectly told that J.S. could not be assessed
until she provided the District with the results of the medical
vision and hearing tests she had been asked to procure at the
February 5 SST meeting. Id. As a result, Mother was left with
the misimpression that the District could legally refuse to
assess J.S. until she provided the test results, and that she
lacked grounds to contest such delay.”

PRIOR WRITTEN NOTICE WITHIN THE 
EVALUATION CONTEXT 

Ravenswood City Sch. Dist. v. J.S., 59 IDELR 77 (N.D. Cal. 2012)

 “Ultimately, Mother was not provided with an assessment
plan until December 17, 2007, almost nine months after she
initially requested an assessment on March 21, 2007. The
District assessed J.S. for academic achievement in March
2008, but did not have him assessed by a school
psychologist until May 29, 2008 due to the District's lack of
school psychologists. The District did not hold an IEP
meeting until September 11, 2008, almost eighteen months
after Mother's initial request for an assessment.”
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PRIOR WRITTEN NOTICE WITHIN THE 
EVALUATION CONTEXT 

Ravenswood City Sch. Dist. v. J.S., 59 IDELR 77 (N.D. Cal. 2012)

 “Here, the ALJ ruled that the [statute of] limitations period
should be extended to claims dating back to March 21, 2007
based on the District's failure to provide Mother with the
requisite notice of procedural rights at the SST meeting held
on that date. She also found that an extension of the statute
of limitations was warranted based on the District's
misrepresentation to Mother at the April 4, 2007 meeting that
it could not test J.S. until she provided the results of J.S.
hearing and vision tests.”

 The court affirmed the ALJ’s ruling.

PRIOR WRITTEN NOTICE WITHIN THE 
EVALUATION CONTEXT 

Ravenswood City Sch. Dist. v. J.S., 59 IDELR 77 (N.D. Cal. 2012)

 “The law is clear that a parent's failure or refusal to provide the
results of external testing does not relieve a school district of its
duty to assess a student. … Notably, the District knew or had
reason to know that its statement to Mother was erroneous
given the fact that it had previously litigated and lost the same
argument; to wit, that it had no duty to provide vision and
hearing tests as part of the assessment process. See Def.'s
Opp'n, Ex. E (Ravenswood City School District, 102 LRP 3422
(SEHO 200) at 8). Thus, the District's representation that it could
not test J.S. until Mother obtained hearing and vision tests for
him was clearly a misstatement.”

DISCUSSION POINT

 Knowing what you know now, how would you re‐do
Ravenswood City Sch. Dist. v. J.S., 59 IDELR 77 (N.D. Cal.
2012)?
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PRIOR WRITTEN NOTICE WITHIN THE 
GRADUATION CONTEXT 

 “Graduation from high school with a regular
high school diploma constitutes a change in
placement, requiring written prior notice in
accordance with § 300.503.”

34 C.F.R. § 300.102(a)(3)(iii).

CAN WE USE THE IEP AS THE PRIOR 
WRITTEN NOTICE?

 “There is nothing in the Act or these regulations that
would prohibit a public agency from using the IEP as
part of the prior written notice so long as the
document(s) the parent receives meet all the
requirements in §300.503.”

U.S. Dept. of Educ. Discussion of the Federal Regulations,
71 Fed. Reg. 466691 (August 14, 2006).

CAN WE USE THE IEP AS THE PRIOR 
WRITTEN NOTICE?

 The U.S. Department of Education makes clear that the 
IEP can be used “as part of” the PWN.

 What is missing from most IEPs that are required as part 
of PWN are:
 The refusals;
 The rationale for both the proposals and refusals; and
 Other options considered and why rejected.

 The dynamics of the IEP meeting 
(proposals/refusals/rationale/ alternative considerations) 
should be reflected in the combination of the IEP and 
Prior Written Notice.
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WHAT IF WE DON’T REACH A CONSENSUS? 
CAN WE PROCEED FORWARD WITHOUT 
PARENT AGREEMENT?
 “The purpose of the written notice requirement is to

inform parents of a public agency's final action on a
proposal or refusal to initiate or change the identification,
evaluation, or educational placement, or the provision of
FAPE to a particular child. Regardless of how a change to
the above factors is suggested, it is the responsibility of
the public agency to make a final decision and actually
implement any determined change.”

Letter to Lieberman, 52 IDELR 18 (OSEP 2008).

WHAT IF WE DON’T REACH A CONSENSUS? 
CAN WE PROCEED FORWARD WITHOUT 
PARENT AGREEMENT?
 Key Quotes from K.A. by F.A. and A.A. v. Fulton County Sch. 

Dist., 59 IDELR 248 (N.D. Ga. 2012):
 “Other courts have held that 20 U.S.C. § 1414(d)(3)(F) does
not require the entire IEP team to agree to the change for
the IEP to be validly changed.”
 “Parents play a ‘significant role’ in the process, and ‘the
concerns parents have for enhancing the education of their
child must be considered by the team.’ Winkelman ex rel.
Winkelman v. Parma City Sch. Dist., 550 U.S. 516, 524 (2007)
(internal quotations omitted), citing Schaffer v. Weast, 546
U.S. 49, 53 (2005). But the school is not required to obtain
the parents' seal of approval to implement an IEP change.”

WHAT IF WE DON’T REACH A CONSENSUS? 
CAN WE PROCEED FORWARD WITHOUT 
PARENT AGREEMENT?
Key Quotes from K.A. by F.A. and A.A. v. Fulton County Sch. Dist., 59 
IDELR 248 (N.D. Ga. 2012):

 “In Rosinsky v. Green Bay Area Sch. Dist., 667 F. Supp. 2d 964
(E.D. Wis. 2009), the plaintiff argued that she did not consent to
changes made to her child's IEP at the IEP team meeting, and
thus the changes were invalid. The court disagreed, reasoning
that ‘[t]he problem with plaintiff's assertion that she was not
part of the consensus arrived by the IEP team is that IEP team
consensus does not require parental agreement in order to
satisfy the IDEA.’ Id. at 984, citing Hjortness v. Neenah Joint Sch.
Dist., 507 F.3d 1060, 1065‐66 (7th Cir. 2007).”
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WHAT IF WE DON’T REACH A CONSENSUS? 
CAN WE PROCEED FORWARD WITHOUT 
PARENT AGREEMENT?
Key Quotes from K.A. by F.A. and A.A. v. Fulton County Sch. 
Dist., 59 IDELR 248 (N.D. Ga. 2012):
 “In B.B. v. State of Hawaii, Dep't of Educ., 483 F. Supp. 2d

1042 (D. Hawaii 2006), the court also agreed with FCSD's
interpretation of 20 U.S.C. § 1414(d)(3)(F), holding that ‘[t]he
IDEA does not explicitly vest within parents a power to veto
any proposal or determination made by the school district or
IEP team regarding a change in the student's placement.
Rather, the IDEA requires that parents be afforded an
opportunity to participate in the IEP process and requires
the IEP team to consider parental suggestions.’ Id. at 1050‐
51, citing McGovern v. Howard Cnty. Pub. Sch., No. AMD 01‐
527, 2001 U.S. Dist. LEXIS 13910 (D. Md. Sept. 6, 2001).”

WHAT IF WE DON’T REACH A CONSENSUS? 
CAN WE PROCEED FORWARD WITHOUT 
PARENT AGREEMENT?
Key Quotes from K.A. by F.A. and A.A. v. Fulton County Sch.
Dist., 59 IDELR 248 (N.D. Ga. 2012):

 “The Second Circuit Court of Appeals has held that
‘[t]here is no requirement in the IDEA that the parties
must reach consensus on all aspects of an IEP before
it is valid. Rather, the proper recourse for parents
who disagree with the contents of their child's IEP is
to request a due process hearing, as did the parents
here.’ A.E. v. Westport Bd. of Educ., 251 Fed. Appx.
685, 687 (2d Cir. 2007) (internal citations omitted).”

WHAT IF WE DON’T REACH A CONSENSUS? 
CAN WE PROCEED FORWARD WITHOUT 
PARENT AGREEMENT?
Key Quotes from K.A. by F.A. and A.A. v. Fulton County Sch.
Dist., 59 IDELR 248 (N.D. Ga. 2012):

 “The Eighth Circuit Court of Appeals has held that ‘the IDEA
does not require that parental preferences be implemented,
so long as the IEP is reasonably calculated to provide some
educational benefit.’ Bradley ex rel. Bradley v. Arkansas Dep't
of Educ., 443 F.3d 965, 975 (8th Cir. 2006).”

 “This Court finds that K.A.'s parents were not required to
consent to the amendment made to K.A.'s placement at the
IEP teammeetings in September and October 2010.”
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DISCUSSION POINT

 Knowing what you know now, what are some practical
strategies for dealing with non‐consensus?

WHAT IF WE DON’T REACH A CONSENSUS? 
CAN WE PROCEED FORWARD WITHOUT 
PARENT AGREEMENT?
 Prior Written Notice is your Closure Tool.  

 Keep in mind:

 Parents play a significant role.
 The IEP Team must consider parental suggestions.
 A parent’s seal of approval is not required to implement

an IEP change.
 Parents do not have power to veto any proposal or

determination made by the school district or IEP team.
 The parent may challenge by requesting a due process

hearing (stay‐put applies only when a due process hearing
is requested).

I THOUGHT THE PARENT COULD REVOKE 
THEIR CONSENT FOR SERVICES.
 “If, at any time subsequent to the initial provision of special education and related services, 
the parent of a child revokes consent in writing for the continued provision of special 
education and related services, the public agency—

(i) May not continue to provide special education and related services to the child, but must
provide prior written notice in accordance with §300.503 before ceasing the provision of
special education and related services;

(ii) May not use the procedures in subpart E of this part (including the mediation procedures
under §300.506 or the due process procedures under §§300.507 through 300.516) in
order to obtain agreement or a ruling that the services may be provided to the child;

(iii) Will not be considered to be in violation of the requirement to make FAPE available to the
child because of the failure to provide the child with further special education and related
services; and

(iv) Is not required to convene an IEP Team meeting or develop an IEP under §§300.320 and
300.324 for the child for further provision of special education and related services.”

34 C.F.R. §300.300(b)(4)(December 1, 2008).
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CAN THE PARENT REVOKE THEIR CONSENT 
FOR ONLY CERTAIN SERVICES?

 “Section 300.300(b)(4) allows a parent at any time after the 
initial provision of special education and related services to 
revoke consent for the continued provision of special education 
and related services to their child in their entirety. Under §
300.300(b)(1), parental consent is for the initial provision of 
special education and related services generally, not for a 
particular service or services.” 

 “Once a public agency receives a parental revocation of consent, 
in writing, for all special education and related services for a child 
and provides prior written notice in accordance with § 300.503, 
the public agency must, within a reasonable time, discontinue all 
special education and related services to the child.” 

73 Fed. Reg. 73011 (December 1, 2008).

CAN THE PARENT REVOKE THEIR CONSENT 
FOR ONLY CERTAIN SERVICES?

 “In situations where a parent disagrees with the provision of a
particular special education or related service and the parent
and public agency agree that the child would be provided with
FAPE if the child did not receive that service, the public agency
should remove the service from the child’s IEP ...”

 “If, however, the parent and public agency disagree about
whether the child would be provided with FAPE if the child did
not receive a particular special education or related service, the
parent may use the due process procedures in subpart E of
these regulations to obtain a ruling that the service with which
the parent disagrees is not appropriate for their child.”

73 Fed. Reg. 73011 (December 1, 2008).

SAMPLE IEP PWN FORM

 http://ped.state.nm.us/ped/SEBdocuments/2015/PreS
chool,%20Elementary%20School%20Individualized%20
Education%20Program%20(IEP).docx. 



© WALSH GALLEGOS 2016
13

WHAT IF THERE ARE TECHNOLOGICAL GLITCHES?  

 Case Study:  Oskowis ex rel. E.O. v. Sedona‐Oak 
Creek Unified Sch. Dist. No. 9, 65 IDELR 169 (D. Ariz. 
2015).

OSKOWIS EX REL. E.O. V. SEDONA‐OAK CREEK UNIFIED

SCH. DIST. NO. 9, 65 IDELR 169 (D. ARIZ. 2015)

Background Facts:

 Parent filed four Due Process Complaints, which were consolidated 
into one hearing and decision. The Hearing Officer found a denial of 
FAPE with respect to 4 IEP goals, ordered 90 hours of compensatory 
education, and rejected all other claims.  The parent appealed. In 
district court, the parent filed a “Motion to Prohibit Spoilage and 
Preserve Evidence.”

OSKOWIS EX REL. E.O. V. SEDONA‐OAK CREEK UNIFIED

SCH. DIST. NO. 9, 65 IDELR 169 (D. ARIZ. 2015)

Key Quotes (Description of Motion):

 “Plaintiff's basis for his motion is an alleged discrepancy between a 
document in the administrative record and Plaintiff's own copy of that 
document. Specifically, Plaintiff takes issue with a ‘Prior Written 
Notice’ from November 30, 2012 that is part of the administrative 
record, which Plaintiff attached as Exhibit A to his motion. ... Plaintiff 
asserts that E.O's teacher e‐mailed Plaintiff on November 30, 2012 a 
‘Prior Written Notice’ that differs from the copy in the administrative 
record. ... Plaintiff has attached this latter document as Exhibit C to his 
motion. ... Plaintiff believes the Prior Written Notice in the 
administrative record is the product of Defendant's alteration or 
fabrication, and this is indicative of the Defendant's fabrication of 
E.O.'s education record in general. … Exhibits A and C differ 
substantially in content but are both dated ‘11/30/2012.’” 
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OSKOWIS EX REL. E.O. V. SEDONA‐OAK CREEK UNIFIED

SCH. DIST. NO. 9, 65 IDELR 169 (D. ARIZ. 2015)

Key Quotes (continued)

 “Because the basis for Plaintiff's alleged discrepancy is an e‐mail sent 
by E.O.'s teacher using a school e‐mail account, the Court will order 
Defendant to conduct a forensic examination of its electronically‐
stored data (including computers, e‐mail servers, and backups) to 
ascertain whether Defendant has a copy of this e‐mail. Defendant 
must either (1) file an affidavit stating, under oath, that it possesses a 
copy of this e‐mail and present a copy of the e‐mail and the Prior 
Written Notice attachment; or (2) file an affidavit stating, under oath, 
that it has forensically searched all records and data within its 
possession for this e‐mail and it does not have a copy in its possession. 
If it turns out that E.O.'s teacher actually sent this e‐mail, then Plaintiff 
may refile a request for discovery.”

OSKOWIS EX REL. E.O. V. SEDONA‐OAK CREEK UNIFIED

SCH. DIST. NO. 9, 65 IDELR 169 (D. ARIZ. 2015)

Lessons Learned:

 Technology can get you into trouble.

 Beware of technological glitches; when they occur, 
create a paper trail of any errors and your correction of 
the errors.

WHEN THE PARENT AND DISTRICT AGREE TO

AMEND THE IEP WITHOUT A MEETING

 “This provision applies, even if the IEP is revised without 
convening an IEP Team meeting, pursuant to 34 C.F.R.  §
300.324(a)(4).”  OSERS Questions and Answers on 
Individualized Education Programs, Evaluations, and 
Reevaluations, 47 IDELR 166 (January 1, 2007). 
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CONTACT

Elena M. Gallegos
Walsh Gallegos Treviño Russo & Kyle P.C.
500 Marquette Avenue NW, Suite 1360
Albuquerque, New Mexico, 87102
Phone: 505‐243‐6864
Fax: 505‐843‐9318
Email: egallegos@wabsa.com 
Web:  www.WalshGallegos.com  

The information in this presentation was prepared
by Walsh Gallegos Treviño Russo & Kyle P.C. It is
intended to be used for general information only
and is not to be considered specific legal advice. If
specific legal advice is sought, consult an attorney.


