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“We all do better when we all do better.”

Sen. Paul Wellstone
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The Next Frontier

 Problem #1:

“We believe that participation in school
activity programs is a privilege and not
a right.”

- Minnesota State High School League
Official Handbook
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 Consequently we treat such activities as 
incidental to the right to a public education

 Privileges are reserved for:
 The privileged
 The deserving

 We still believe that privileges must be 
earned and can be stripped at will
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 But such views are not consistent with the 
plain language of the law

 Such views are not consistent with the great 
values we recognize are instilled in youth by 
participating in these activities
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 Section 504 first required the provision of 
non-academic and extracurricular services 
and activities “in such manner as is 
necessary to afford handicapped students an 
equal opportunity for participation in such 
services and activities”
 34 C.F.R. § 104.37(a)(1) (1980) 
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 These services include:
 Counseling services
 Physical recreational athletics
 Transportation
 Health services
 Recreational activities
 Sponsored special interest groups or clubs
 Referrals to other agencies
 Employment

 34 C.F.R. § 104.37(a)(2)
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 Equal opportunity to participate in these 
important school activities is a function of the 
federal prohibition against discrimination 
against students with disabilities
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 Section 504 prohibits discriminatory actions

 Discriminatory actions are defined and 
include:
 Denying the opportunity to participate in or benefit 

from the aid, benefit or service provided
 Affording an opportunity to participate in or benefit 

that is not equal to that afforded others
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 Provide an aid, benefit or service that is not as 
effective as that provided to others

 Provide different or separate aids, benefits or 
services unless necessary to be equally effective

 Otherwise limit the enjoyment of any right, 
privilege, advantage or opportunity enjoyed by 
others receiving an aid, benefit, or service 
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 So, even if viewed as a privilege, EC and NA 
activities must be equally available to all 
students regardless of ability
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Section 504 Prohibits

 Denying of participation or benefit
 Providing unequal participation or benefit
 Providing less effective aids, benefits or 

services
 Providing different aids, benefits or services
 Limiting the enjoyment of any right, privilege, 

advantage or opportunity enjoyed by others
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 “Equally effective” does not mean producing 
the identical result or level of achievement

 But must afford students with disabilities 
equal opportunity to:
 Obtain same result
 Gain same benefit
 Reach same level of achievement
 In most integrated setting appropriate to needs

 34 C.F.R. § 104.4(b)(2)
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 School operated or sponsored 
interscholastic, club or intramural athletics 
shall provide an equal opportunity to 
participate to “qualified handicapped 
students”
 34 C.F.R. § 104.37(c)(1)
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 Schools can offer separate or different 
athletic activities consistent with principles of 
least restrictive environment and only if 
“qualified handicapped students” are 
permitted to compete for integrated teams
 34 C.F.R. § 104.37(c)(2)
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Qualified Handicapped Person

 As applied to public preschool, elementary, 
secondary or adult educational services:
 The age that non-disabled peeps get services;
 The age that peeps with disabilities get services 

required by state law; or 
 A person entitled to receive a FAPE under IDEA

 34 C.F.R. § 104.3(k)(2)
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 In contrast, the term “qualified handicapped 
person” when applied to non-educational 
services (public accommodations) is quite 
different – a “person who meets the essential 
eligibility requirements for the receipt of such 
services”
 34 C.F.R. § 104.3(k)(4)
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 Problem #2:  Some commentators and legal 
authorities engraft limits onto these rights that 
have no basis in the law and are unfair
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 As a result the following myths have arisen:
 Only students who meet regular performance 

standards are eligible to participate
 Only accommodations that are not unfairly 

burdensome need be provided
 Only when necessary to receive some educational 

benefit must participation be provided
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No Requirement to Meet Regular 
Performance Standards
 Some commentators and legal authorities 

engraft a “qualification” limitation onto the 
duty to provide access to EC and NA 
activities in public elementary and secondary 
education

 This position has no apparent anchor in the 
statute or regulations
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 Imposition of requirements that students with 
disabilities must “compete” in order to 
participate, that they must meet generally 
applicable performance standards applied to 
all students, or that there is no “free ride to 
competitive sports” is in service of the 
“qualified person” analysis that does not 
apply in K-12 educational programs
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 OCR makes this distinction in analysis –
OCR Senior Staff Memorandum, 17 IDELR 
1233 (OCR Jan. 3, 1990)(qualified persons 
are defined differently in the 504 regulations 
addressing public elementary or secondary 
education programs on the one hand and  
non-educational programs on the other)
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 “[N]ote that, in contrast to the definitions of 
‘qualified’ in the cases of postsecondary 
education and employment, ‘essential 
eligibility requirements’ would not include 
academic or technical standards for 
performance. Thus, the essential eligibility 
requirements could not, by their very nature, 
exclude severely handicapped children.”
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 Glaringly absent from the regulations 
governing elementary and secondary 
education is qualification limitation to the right 
of access to EC and NA activities

 The U.S. Department of Education is 
presumed to have intended this omission for 
good reason
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 Consequently, it is not appropriate to impose 
those limits or engage in the “essential 
eligibility” analysis for public school K-12 EC 
and NA activities 
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No Reasonableness Limitation

 Some commentators and legal authorities 
engraft a “reasonableness” limitation onto the 
duty to provide accommodations in EC and 
NA activities in public elementary and 
secondary education

 This position has no apparent anchor in the 
statute or regulations
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 Section 504 regulations impose a 
“reasonableness” limitation on 
accommodations required for employment 
and public accommodations (like post-
secondary education)

 The “fundamental alteration of the program” 
analysis and “undue financial and 
administrative burden” analysis are in service 
of this limitation
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 Glaringly absent from the regulations 
governing elementary and secondary 
education is any reasonableness limitation to 
the duty to accommodate disabilities

 The U.S. Department of Education is 
presumed to have intended this omission for 
good reason
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 Consequently, it is not appropriate to impose 
those limits or engage in the “undue burden” 
or “fundamental alteration” analyses for 
public school K-12 EC and NA activities 
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 OCR makes this distinction in analysis –
OCR Senior Staff Memorandum, 17 IDELR 
1233 (OCR Jan. 3, 1990)(day care programs, 
after-school programs, summer recreation 
programs, and similar activities not part of the 
educational program of school-age children 
should be distinguished from NA and EC 
activities that are part of a public elementary 
or secondary education program)
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 The 504 equal opportunity principles then 
migrated into the IDEA in 2004 

 IDEA requires the provision of supplementary 
aids and services to provide NA and EC 
activities “in the manner necessary to afford 
children with disabilities an equal opportunity 
for participation”
 34 C.F.R. § 300.107(a)
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 The IDEA further requires that each IEP 
includes:
 A statement of the state of the art special 

education, related services, and supplementary 
aids and services

 To be provided to or on behalf of the child; and
 A statement of program modifications or supports 

for school personnel
 That will be provided for the child 
 To participate in EC and NA activities

 20 U.S.C. § 1414(d)(1)(A)(i)(IV)
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 And, the provision of NA and EC services 
and activities must be consistent with 
principles of LRE

 The IEP Team determines which 
supplementary aids and services are 
appropriate and necessary to the child’s 
participation
 34 C.F.R. § 300.117
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Immeasurable Benefits

 “The WHSAA believes that interscholastic 
activities programs are essential to the 
education of youth, and therefore, are an 
integral part of the school curriculum. . . . 
Wyoming youth gain immeasurable values 
from these programs and . . . excellence in 
education can be achieved through 
activities.”
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 “The values of high school activities and their 
impact upon the lives of Americans are 
immeasurable. The experiences and lifelong 
lessons provided by participation have 
earned interscholastic activities an integral 
role in the educational process. Not only do 
interscholastic activities benefit and directly 
influence participants, but they also instill 
pride and unifying spirit among students, 
fans, schools, and communities throughout 
the nation.”
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 “The inherent values of activity programs are 
both realistic and vivid. Participation provides 
the opportunity to build strong minds and 
bodies, fosters a cooperative spirit and 
sportsmanship, creates poise and confidence 
and teaches discipline and the self-
satisfaction of accomplishing goals.”
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Unless . . .

 It’s too much bother?
 The accommodations, modifications or 

supports are too expensive?
 The student’s contribution to the activity is 

devalued?
 Many OCR opinions protect what appear to 

be these underlying values
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OCR Opinions

 Federal Department of Education, Office of 
Civil Rights, enforces federal civil rights in 
education, including Section 504

 Subject to political influences in setting 
priorities and making decisions

 Two tiers of disability discrimination analysis
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 First (and most typically), has the student 
with a disability been treated differently than 
those without a disability?

 If so, there has been discrimination unless a 
legitimate reason exists for the difference in 
treatment and comparable benefit provided

 If not, there has been no discrimination
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 Second (and less typically), has the student 
with a disability been treated the same as 
those without a disability, when different 
treatment was a necessary accommodation 
or modification?

 If so, there has been discrimination
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Some Decisions Hew to the Law

 Some OCR decisions recognize inflexible 
application of standard rules will unfairly 
exclude from equal participation 

 Beaufort County (SC) Sch. Dist. (must 
analyze whether poor academic performance 
and absences were related to student’s 
disability in order to determine application or 
modification of eligibility rule)
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 Carmel Cent. Sch. Dist. (modification of 
policy required where transportation is 
needed by student with disability to access 
activity)

 Maine Sch. Admin. Dist. #1 (ineligibility to 
play due to absences must find absences 
unrelated to disability)
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Some Decisions Stray from the Law

 Crete-Monee (IL) Sch. Dist. 201-U (student 
manager banned from away games because 
needed “too much” supervision, could not use 
phone or make change, keep a “shot chart” 
or perform “most of the duties of manager”; 
banned from team bench at home games 
because could not get out of the way of out of 
bounds play)
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 Okay to relegate him to selling raffle tickets at 
home games (which he needed constant 
supervision to perform)

 Volunteer coach often reminded him to “use 
the toilet, especially after the Student ate six 
hot dogs during an intermission at an away 
game”
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 Varsity coach would not be “inclined” to 
supervise student with these needs

 OCR concluded there was “insufficient 
evidence to indicate that the Student was 
qualified to participate fully as a varsity 
basketball manager”
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 OCR determined that school did not exclude 
the student “but modified his participation to 
fit his abilities”

 Did not matter that participation in EC 
activities was on his IEP, that the parties 
agreed he would be manager, or that the IEP 
Team did not decide on the significant 
change in his role
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 Student was not in team photo because 
notice of photo given at practices and he did 
not attend practices

 School agreed to provide a communications 
facilitator 
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Guaranteed Access is 
Unrelated to a FAPE

 Some commentators and legal authorities 
argue that a student with disabilities must 
prove that participation in EC and NA is 
necessary to receive a FAPE in order to 
participate
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 Right to participate in EC and NA activities 
cannot depend on whether participation is 
necessary to the provision of a FAPE

 A FAPE at its essence is “some educational 
benefit”
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 So, the question would be: is participation in 
EC and NA activities necessary to provide 
some educational benefit?

 In other words: but for participation in EC and 
NA activities would the student be deprived of 
any educational benefit?
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 The equal opportunity mandates of Section 
504 and the IDEA require equal participation 
and benefits

 Comparison pool to determine what is fair is 
non-disabled peers
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 Non-disabled peers never have to 
demonstrate that participation is necessary in 
order to receive some educational benefit

 Students with disabilities cannot be held to a 
higher standard to access services required 
to be equally available
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Ind. Sch. Dist. No. 12 v. MDE
(Minn. 2010)

 Complaint decision

 5th grader’s parents requested supervision 
and modified practice/game schedule to IEP 
Team so she could participate in EC activities
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 School said had not signed up yet for specific 
activities so no accommodations

 School said if signed up only 504 plan could 
provide accommodations

 School refused to discuss participation or 
accommodations at next IEP Team meetings
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 PTO sponsored a graduation ice cream party

 Parents requested supervision

 School refused, claiming PTO was separate, 
even was off-site, after school and not 
school-funded
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 MDE found school violated IDEA by failing to 
document accommodations in IEP

 MDE ordered school to convene IEP Team to 
discuss supplementary aids and services so 
student could participate in the activities her 
parents selected, to document in the IEP, to 
develop a new policy and to inform staff and 
parents of it 
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 On school’s appeal, Minn. Ct. App. held IEP 
Team had to consider whether IEP should 
include EC and NA activities

 If so, IEP Team had to identify aids and 
services necessary to participate

 IEP Team has discretion to determine 
whether participation is appropriate
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 IDEA only requires participation if appropriate 
to educational needs and objectives

 IDEA is about education after all

 No authority says a nexus to education is not 
required
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 Need not be addressed through 504 plan

 Need not first be enrollment in activity

 Graduation party was not a school sponsored 
activity for which school was responsible
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 On state’s appeal, Minn. S. Ct. held that 
participation was not limited to activities 
required to educate students with disabilities

 IDEA and its regulations contain no such 
limitation
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 “To limit extracurricular and non-academic 
activities to those required only to educate 
the disabled student would require adding or 
reading words into the above IDEA 
regulations.”

 Regulations limited other services to those 
necessary to provide a FAPE (AT, ESY)
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 Department could have limited EC and NA 
activities to those “required for the education 
of the disabled student.  Despite opportunity 
and ability, the Secretary articulated no such 
limitation here.”
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 IDEA requires schools to provide EC and NA 
activities in a manner to afford equal 
opportunity

 Court of Appeals decision contravenes the 
plain language of the regulation 
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 “The court held that an IEP need only include 
activities required for the education of a 
disabled student . . . Such a holding 
effectively requires a disabled student to 
prove that he or she will receive an 
educational benefit from participating in an 
extracurricular and nonacademic activity in 
order to receive the supplementary aids and 
services necessary to participate.”
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 “Nondisabled students are required to make 
no such showing.  Requiring disabled 
students to prove educational benefit, when 
nondisabled students need not, does not 
afford disabled students an equal opportunity 
to participate in extracurricular and 
nonacademic activities.”
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 How is this like the civil rights struggle to 
integrate schools in the 50’s?
 Brown v. Board of Education:  separate schools 

are inherently unequal

 How is this like the movement to integrate 
sports in the 70’s?
 Title IX: gender disparities are inherently unequal
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